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LAW REFORM COMMISSION 


Office of the Chairman 


August 1972 


The Honourable Otto E. Lang, 
Minister of Justice, 
Ottawa, Canada 


Dear Mr. Minister: 


In accordance with the provisions of Section 17 
of the Law Reform Commission Act, I submit 
herewith the first annual report of the Law 
Reform Commission of Canada for the period 
June 1, 1971 to May 31, 1972. 


Yours respectfully, 


COMMISSION DE REFORME DU DROIT 


Cabinet du président 


aout 1972 


L’honorable Otto E. Lang, 
Ministre de la Justice, 
Ottawa, Canada. 


Monsieur le Ministre, 


Conformément aux dispositions de Varticle 17 de 
la Loi sur la Commission de réforme du droit, 
jai Phonneur de vous présenter le premier rapport 
annuel de la Commission de réforme du droit du 
Canada pour la période du 1 juin 1971 au 
31 mai 1972. 


Veuillez agréer, monsieur le Ministre, lexpres- 
sion de mes sentiments respectueux. 


E. Patrick Hartt 


ili 


E. Patrick Hartt 
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foreword 


This first annual report of the Law Reform Com- 
mission of Canada is submitted in accordance 
with section 17 of the Law Reform Commission 
Act which stipulates that the Commission shall 
each year submit to the Minister a report con- 
taining a summary of its activities under the Act 
for the immediately preceding year. The report 
covers the period from June Ist, 1971 to May 31, 
1972. Certain incidental references are made to 
matters that have occurred between May 31, the 
end of our first year, and the actual submission 
of this report. 


The Law Reform Commission of Canada is a 
permanent body established by an Act of Parlia- 
ment which was proclaimed on June Ist, 1971. 
The purpose of the Commission is described in 
the Act as being “to study and keep under review 
on a continuing and systematic basis the statutes 
and other laws comprising the laws of Canada 
with a view to making recommendations for their 
improvement, modernization and reform”. 


Within its general area of study and reform, the 
Commission is given several specific mandates. It 
is instructed by its statute to develop “new ap- 
proaches to and new concepts of the law in keep- 
ing with and responsive to the changing needs of 
modern Canadian society and of individual mem- 
bers of that society”. It has the task of reflecting, 
in the legal reforms it advances, the distinctive 
concepts and institutions of both the common law 
and civil law legal systems in Canada, and of re- 
conciling differences in the expression and appli- 
cation of the law arising out of differences in these 
institutions. It has the function of removing 
anachronisms and anomalies from the law and of 
eliminating obsolete laws. 


The conception of a continuing agency, in a demo- 
cratic and parliamentary system, to complement 
the work of the legislature and the judiciary in 


avant-propos 


Ce premier rapport annuel de la Commission de 
réforme du droit du Canada vous est soumis con- 
formément aux dispositions de l’article 17 de la 
Loi sur la Commission de réforme du droit qui 
stipule que, chaque année, la Commission doit 
soumettre au ministre un état sommaire de ses 
activités en vertu de la présente loi, durant l’année 
précédente. Le rapport analyse la période du 1° 
juin 1971 au 31 mai 1972. A Voccasion, nous 
rappelons aussi certaines activités qui ont eu lieu 
depuis le 31 mai, c’est-a-dire la fin de notre pre- 
miére année, mais avant la date de la présentation 
du rapport. 


La Commission de réforme du droit du Canada 
fut créée par une loi du Parlement proclamée le 
1°7 juin 1971. Organisme permanent, son mandat, 
tel que décrit dans la loi, est «d’étudier et de 
revoir, d’une facgon continuelle et systématique, 
les lois et autres régles de droit qui constituent 
le droit du Canada, en vue de faire des proposi- 
tions pour les améliorer, moderniser et réformer». 


Cependant ce domaine général d’étude et de ré- 
forme s’accompagne de plusieurs objets particu- 
liers. Ainsi, aux termes de sa loi organique, la 
Commission a regu pour mission de «développer 
de nouvelles méthodes et de nouveaux concepts 
de droit correspondant a l’évolution des besoins 
de la société canadienne moderne et des individus 
qui la composent». Il lui incombe, dans les ré- 
formes juridiques qu’elle soumet, de «refléter les 
concepts et les institutions distinctes des deux 
systémes juridiques du Canada, la common law 
et le droit civil» . . . et de concilier les différences 
et les oppositions qui existent dans la formulation 
et l’application du droit par suite des différences 
entre ces concepts et ces institutions. De méme, 
il lui revient de supprimer les anachronismes et 
les anomalies du droit ainsi que les lois tombées 
en désuétude. 


Dans un systéme démocratique et parlementaire, 
le recours a un organisme permanent pour com- 
pléter l’ceeuvre des pouvoirs législatif et judiciaire 


legal development is not new. The provinces have 
or are in the process of establishing law reform 
commissions. There are such commissions in 
England and in Scotland and in a significant 
number of countries within the Commonwealth. 
Commissions of this kind also operate within 
somewhat different legal systems, in a number of 
the American States, for example. What is differ- 
ent about our Commission is that we are probably 
the first law reform commission to be established 
at the federal level within a federal system. 


Our Commission comprises a Chairman, a Vice- 
Chairman, two other full-time members and two 
part-time members. The Chairman, Vice-Chair- 
man and full time members may be appointed for 
a term not exceeding seven years while the part- 
time members are appointed for a term not to 
exceed three years. The independence of the 
Commission is buttressed in several ways. Each 
member holds office during good behaviour. The 
Commission enjoys substantial freedom in deter- 
mining its areas of study and in formulating and 
making public its recommendations. It must, of 
course, prepare and submit to the Minister of 
Justice programs of study for his approval, and 
must include in such programs any study re- 
quested by the Minister to which in his opinion it 
is desirable in the public interest to give special 
priority; the Minister, however, must cause the 
program as submitted to him to be laid before 
Parliament, indicating any items he may not 
approve. Similarly, each report prepared by the 
Commission and submitted to the Minister must 
be tabled whether or not its recommendations are 
accepted for implementation. 


The first Chairman of the Commission is the 
Honourable E. Patrick Hartt, a member of the 
Supreme Court of Ontario. The Honourable An- 
tonio Lamer of the Superior Court of Quebec 
is Vice-Chairman. Mr. Justice Hartt’s appoint- 
ment was effective April 1st, 1971, and that of 
Mr. Justice Lamer December Ist. Both the 
Chairman and the Vice-Chairman were granted 
leaves of absence from their judicial duties in 
order to serve in these capacities. Dr. Martin 
L. Friedland of the Faculty of Law, University 


dans le domaine juridique est loin d’étre un con- 
cept nouveau. Les provinces ont leurs commis- 
sions de réforme du droit ou sont sur le point de 
les créer. D’autres pays, y compris un certain 
nombre d’Etats américains, quoiqu’ils fonction- 
nent sous l’empire de systémes juridiques diffé- 
rents du notre, ont eux aussi établi des commis- 
sions de réforme du droit. Ce qui distingue notre 
Commission de toutes les autres, c’est qu’elle est 
probablement la premiére commission de réforme 
du droit instituée au palier fédéral dans une 
fédération. 


Notre Commission se compose d’un président, 
d’un vice-président, de deux autres commissaires 
a temps plein et de deux commissaires a temps 
partiel. Le président, le vice-président et les com- 
missaires 4 temps plein peuvent étre nommés 
pour un mandat d’une durée maximale de sept 
ans mais le mandat des commissaires a temps 
partiel est limité a trois ans. L’indépendance de 
la Commission s’appuie sur plusieurs facteurs. 
Chaque commissaire exerce ses fonctions aussi 
longtemps qu’il en est digne. La Commission jouit 
d’une grande latitude dans le choix des domaines 
d’études qu’elle entend poursuivre ainsi que dans 
la formulation et la publication de ses recomman- 
dations. Elle doit, bien entendu, préparer et sou- 
mettre 4 approbation du ministre de la Justice, 
ses programmes d’étude dans lesquels elle doit 
inclure toute étude spécifiquement demandée par 
le ministre, a laquelle il estime souhaitable et 
d’intérét public que la Commission accorde une 
attention prioritaire; toutefois, le ministre doit 
faire déposer au Parlement le programme qui lui 
est soumis et indiquer, le cas échéant, toutes 
mesures auxquelles il refuse son accord. Chaque 
rapport préparé par la Commission est pareille- 
ment soumis au ministre qui doit aussi le déposer 
au Parlement, que les propositions qu’il contienne 
lui soient acceptables ou non. 


Le premier président de la Commission est l’ho- 
norable E. Patrick Hartt, juge de la Cour supréme 
de l’Ontario. L’honorable juge Antonio Lamer, 
de la Cour supérieure du Québec, en est le vice- 
président. Le mandat du président commenca le 
1" avril 1971 et celui du vice-président le 1¢ 
décembre. Les juges Hartt et Lamer bénéficient 
tous deux d’un congé spécial les dégageant de 
leurs fonctions judiciaires, ce qui leur permet 
d’occuper leur poste actuel. MM. Martin Fried- 
land, de la faculté de droit de l'Université de 


of Toronto and William F. Ryan, Q.C., Profes- 
sor of Law and former Dean of the Faculty of 
Law at the University of New Brunswick, were 
appointed as the first full-time members, Dr. 
Friedland on June lst and Professor Ryan on 
July ist, 1971. During the year under review 
Dr. Friedland was appointed Dean of the Faculty 
of Law of the University of Toronto and has re- 
signed from the Commission, effective July 1, 
1972, at which time his appointment to the Dean- 
ship became effective. The other members of the 
Commission very much regret the loss to the 
Commission of Dr. Friedland’s valuable services; 
we do, however, congratulate him on his appoint- 
ment to so distinguished a position in Canadian 
legal education. During his period of service with 
the Commission Dr. Friedland’s contributions to 
the development of our program, to our research, 
and to our organizational structure have been 
most significant. 


Dr. J. W. Mohr who is a professor at Osgoode 
Hall Law School and the Department of Socio- 
logy, York University, has been appointed to re- 
place Dr. Friedland. His appointment is effective 
January Ist, 1973. We are pleased that Dr. Mohr, 
with his distinguished background in sociology 
and criminology, is joining us. 


Mme. Claire Barrette-Joncas, a member of the 
Bar of the Province of Quebec and Mr. John 
D. McAlpine, who practices in Vancouver, were 
appointed to serve as part-time members of the 
Commission, each for a period of three years. 
Mme. Barrette-Joncas was appointed on June 
lst and Mr. McAlpine on December Ist, 1971. 


first program 
of the Commission 


The Law Reform Commission Act envisages that 
the Commission will carry out its research in 
accordance with programs prepared by it and 


Toronto, et William F. Ryan, c.r., professeur de 
droit et ancien doyen de la faculté de droit de 
VUniversité du Nouveau-Brunswick, furent les 
premiers commissaires a plein temps a étre nom- 
més: M. Friedland le 1*T juin et M. Ryan le 1° 
juillet 1971. Durant Pannée a l’étude, M. Fried- 
land fut nommé doyen de la faculté de droit de 
PUniversité de Toronto et il démissionna de son 
poste prés la Commission le 1° juillet 1972, date 
a laquelle sa nomination de doyen entrait en vi- 
gueur. La Commission, par la voix de ses autres 
membres, regrette sincérement le départ de M. 
Friedland et la perte de sa précieuse collabora- 
tion; nous devons toutefois le féliciter de sa nomi- 
nation a un poste si distingué dans le domaine de 
Venseignement du droit au Canada. Sa contribu- 
tion au développement de notre programme, a 
notre recherche et 4 notre organisation adminis- 
trative, fut remarquable. 


M. J. W. Mohr, professeur 4 la faculté de droit 
Osgoode Hall et au Département de sociologie de 
l'Université York, a été appelé 4 succéder au D* 
Friedland. Sa nomination entrera en vigueur le 
1e™ janvier 1973. Nous sommes heureux que M. 
Mohr, qui a connu une carriére trés distinguée 
dans les domaines de la sociologie et de la crimi- 
nologie, se joigne a nous. 


Mé Claire Barrette-Joncas, c.r., avocat inscrit au 
Barreau de la province de Québec et M® John 
D. McAlpine, avocat 4 Vancouver, furent nommés 
commissaires, 4 temps partiel, chacun pour un 
mandat de trois ans, 4 compter du 1°" juin et du 
1** décembre 1971 respectivement. 


le premier programme 
de la Commission 


La Loi sur la Commission de réforme du droit 
dicte 4 cette derniére d’entreprendre ses travaux 
de recherche conformément aux programmes 
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approved by the Minister of Justice. Thus the 
first major task of the new Commission, apart 
of course from establishing its administrative 
system and hiring personnel, was to develop and 
define its program. Even before the Commission 
was constituted it was reasonably clear that there 
was a widespread expectation that the major 
items of investigation during its initial years 
would fall within the broad sweep of the criminal 
law and of the law of evidence. There was also, 
however, an expectation that other areas of fede- 
ral law would not be overlooked. With these 
considerations in mind the Commission com- 
menced the difficult task of determining the par- 
ticular branches of the federal law that should be 
selected for study and the priorities to be assigned 
to the topics chosen. 


In carrying out its objects, the Commission “may 
receive and consider any proposals for the reform 
of the law that may be made or referred to it by 
any body or person”. Even in the absence of 
these statutory words the Commission would 
have been most anxious to take into considera- 
tion the views of the Canadian public on the 
topics to which it should direct its energies and 
resources. As we said in our published research 
program, we realize that “the law depends on a 
broad concensus to achieve an effective ordering 
of social relations in a democratic society”, and 
we also “envisage the process of law reform as 
involving a reciprocal educative function”. This 
is why, even at the stage of formulating our pro- 
gram, we engaged upon a very wide public in- 
quiry to obtain the views of Canadians. We cir- 
culated thousands of copies of a memorandum 
in which we outlined possible areas of study, 
inviting criticisms and suggestions. By doing this 
we hoped that the public might influence signi- 
ficantly the range and composition of our pro- 
gram. 


As a result of this consultation it was apparent 
that our expectation that we should undertake 
extensive research in criminal law and evidence 


approuvés par le ministre de la Justice. C’est 
pourquoi, dés le début, la nouvelle Commission 
s'est attachée A sa tache principale, celle d’établir 
et de définir son programme, en plus, naturelle- 
ment, de monter son organisation administrative 
et d’engager le personnel. Déja, bien avant la 
création de la Commission, on s’attendait en toute 
logique 4 ce que les principaux sujets d’enquéte 
durant les premiéres années seraient axés néces- 
sairement sur le remaniement total du droit pénal 
et du droit de la preuve. Par ailleurs, on espérait 
que d’autres domaines du droit fédéral ne seraient 
pas négligés pour autant. Compte tenu de ces 
considérations, la Commission a entrepris la 
tache difficile de déterminer les secteurs parti- 
culiers du droit fédéral qui devraient faire l’objet 
d’une étude et limportance prioritaire que la 
Commission devrait accorder aux sujets sélec- 
tionnés. 


Pour l’accomplissement de ses objets, la Commis- 
sion «peut recevoir et examiner toutes proposi- 
tions de réforme du droit qui lui sont formulées 
ou transmises par un organisme ou une personne». 
Méme en lVabsence de ces dispositions de la loi, 
la Commission était néanmoins trés soucieuse de 
consulter le public canadien sur les sujets qu’elle 
se proposait d’examiner en profondeur tout en 
tenant compte des ressources mises a sa disposi- 
tion. Ainsi que nous l’avons mentionné dans le 
programme de recherches que nous avons publié, 
nous constatons que «dans une société démocra- 
tique, la loi s’appuie sur la volonté d’une large 
majorité pour effectuer un aménagement harmo- 
nieux des rapports sociaux» et, de plus, «nous 
croyons que la réforme du droit repose sur un 
échange d’idées entre tous les intéressés». C’est 
pourquoi, dés la phase initiale de la formulation de 
notre programme, nous avons mené une enquéte 
publique trés étendue pour connaitre le point de 
vue des Canadiens. Nous avons distribué un 
grand nombre d’exemplaires d’un mémoire énu- 
meéerant les différents domaines 4 l’intérieur des- 
quels des études pouvaient étre faites, en priant 
le public de nous faire tenir ses critiques et ses 
propositions; ce faisant, nous espérions que le 
public exercerait, dans une large mesure, son 
influence sur la portée et la composition de notre 
programme. 


Le résultat de cette consultation n’a fait que 
confirmer avec clarté combien étaient justifiées 
nos prévisions axées sur la nécessité d’entreprendre 
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was justified. It also became apparent, however, 
that family law warranted a greater emphasis 
than we had originally expected to give to it. 
There is an obvious concern over family life, sub- 
ject as it is to unprecedented strains, and an in- 
terest in the extent to which law may contribute 
to the solution of the many disturbing problems 
that vex it. 


Our program was submitted to the Minister of 
Justice in March, 1972, and after his approval 
was laid before Parliament. The program con- 
tains projects on the aims and purposes of the 
criminal law; the attainment of equality before 
the law; general principles of criminal law; pro- 
hibited and regulated conduct; criminal procedure; 
and sentencing and disposition. There are projects 
on the law of evidence and on family law. We 
recognized that the area of administrative law 
would be affected in significant ways by our 
studies of the law of evidence before administra- 
tive tribunals and of the effectiveness of sanctions 
used to enforce federal statutes; we therefore in- 
dicated our intention to report separately on the 
administrative law aspects of these matters. A 
project on expropriation was also included. Our 
continuing mandate to improve Canadian laws 
by removing anachronisms and anomalies and 
by eliminating obsolescences, linked with our 
awareness that “uncontemplated events sometimes 
disclose the necessarily limited foresight of even 
the most competent legislative draftsmen and the 
inherent ambiguity of language”, persuaded us 
of the importance of including a continuing 
project directed to the ongoing modernization of 
statutes. 


As a continuing Commission we must not only 
implement our approved program: we must also 
be on the alert for other topics where reform may 
be needed. That is why, in our program, we said 
that in the coming year other areas “will be 
examined with a view to identifying matters re- 
quiring or inviting reform”’. 


une recherche approfondie sur le droit pénal et 
celui de la preuve. Par contre, il nous est apparu 
que les lois relatives a la famille suscitaient un 
plus grand intérét que nous ne l’avions prévu au 
départ. On se soucie manifestement de Vavenir 
de la vie familiale, exposée telle qu’elle est actuel- 
lement a des tensions sans précédent. Ainsi 
apprendrons-nous, sans doute, dans quelle mesure 
la loi peut contribuer a la solution des nombreux 
et troublants problemes qui laffligent. 


Suite 4 sa présentation au ministre de la Justice, 
notre programme fut, en mars 1972, approuvé 
et déposé au Parlement. Le programme comporte 
les domaines suivants: les objectifs du droit pénal, 
une justice égale pour tous, les principes généraux 
du droit pénal, les infractions, la procédure pénale, 
les peines et le traitement. I] y a aussi des secteurs 
de recherche portant sur le droit de la preuve et 
celui de la famille. Nous étions conscients que 
’étude que nous nous proposions d’entreprendre 
sur le droit de la preuve, tel qu’il s'applique devant 
les tribunaux administratifs et sur l’efficacité des 
sanctions prévues par les lois fédérales, exercerait 
une influence considérable sur le droit adminis- 
tratif. Nous avons par conséquent fait part de 
notre intention de publier des rapports indépen- 
dants sur ce qui, 4 Vintérieur de ces questions, 
touche au droit administratif. Un projet sur 
Yexpropriation fut aussi inclus dans notre pro- 
gramme. Notre souci de remplir notre mandat 
permanent d’améliorer les lois du Canada par la 
suppression des anachronismes et anomalies et 
par l’élimination des régles de droit tombees en 
désuétude, nous a convaincu de la nécessité 
d’inclure dans le programme un projet permanent 
axé sur Ja mise a jour des lois, conscients que nous 
sommes que des «événements imprévus prennent 
en défaut les légistes les plus avertis et révélent 
Yambiguité inhérente au langage». 


En qualité de commission permanente, nous de- 
vons non seulement réaliser le programme déja 
approuvé, mais encore veiller a cerner d’autres 
domaines qui exigent une réforme. C’est pour- 
quoi nous avons indiqué dans notre programme 
qu’au cours de la prochaine année «nous exami- 
nerons d’autres secteurs du droit en vue d’inven- 
torier les domaines ot une réforme est nécessaire 
ou souhaitable>. 
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studies and research 
in progress 


During our first year a good deal of time was 
necessarily taken up in defining our research 
program and in establishing the institutional struc- 
tures through which the Commission is to operate. 
Although contracts were made with research of- 
ficers during the year, a good many of them were 
pursuing graduate studies or were engaged in 
other employment and could not be available to 
assume their research responsibilities until after 
the end of the year under review. Despite these 
inevitable delays, a significant number of research 
studies were underway at the close of the year. 
This was particularly true in relation to the law 
of evidence. 


evidence 


As already indicated, it seemed reasonable for 
us to assume from the outset that a project on 
evidence would be included in our approved 
program. Acting on this assumption we decided 
to commence our studies in this area at an early 
date and, in a sense, to use the evidence project 
as a vehicle for testing methods for undertaking 
research and for preparing reports. 


The Commission was fortunate to obtain the ser- 
vices of Judge René J. Marin, a member of the 
Ontario Provincial Court, as director of our evi- 
dence project. Judge Marin was granted a leave 
of absence of two years from his judicial duties 
by the Province of Ontario. A research team con- 
sisting of Judge Marin as chairman, Dr. Fried- 
land, Mr. E. A. Tollefson of the Legal Research 
and Planning Section of the Department of Jus- 
tice, and Mr. Neil Brooks, one of our research 
officers, was formed. Later in the year, Profes- 
sor R. J. Delisle of the Faculty of Law of 
Queen’s University joined the team as a research 
consultant. The procedure has been for the team 


les études et 
les recherches en cours 


Au cours de cette premiére année, nous avons 
consacré beaucoup de temps 4 la définition de 
notre programme de recherches et a notre orga- 
nisation administrative. Bien que nous ayons du- 
rant cette année retenu par contrat les services 
d’attachés de recherche, un bon nombre d’entre 
eux n’ont pu se mettre a notre disposition pour 
entreprendre des travaux de recherche avant la 
fin de l’année en cours, occupés quwils étaient a 
d’autres emplois ou pris par des études universi- 
taires. Malgré ces retards inévitables, un nombre 
important d’études étaient déja en chantier a la 
fin de l’année, particuliérement en matiére de 
droit de la preuve. 


la preuve 


Dés le départ, comme nous avons eu l’occasion 
de le mentionner, il nous a semblé raisonnable 
d’assumer que s’inscrirait dans le cadre de notre 
programme définitif un projet sur la preuve. Nous 
fondant sur cette présomption, nous avons décidé 
d’amorcer nos études dans ce domaine le plus 
tot possible et, d’une certaine facon, d’utiliser la 
section de recherche sur la preuve a titre de mo- 
dele pilote nous permettant d’expérimenter des 
methodes de recherche et de rédaction de rap- 
ports. 


La Commission s’estime heureuse d’avoir pu ob- 
tenir les services du juge René J. Marin, membre 
de la Cour provinciale de l'Ontario, 4 qui fut 
confic¢e la direction du projet de la preuve. Un 
congé de deux ans accordé au juge Marin I’a dé- 
gage de ses fonctions judiciaires. Une équipe de 
recherche fut mise sur pied, se composant du 
juge Marin, directeur, du D" Friedland, de Me E. 
A. Tollefson, de la Section de la recherche et de 
la planification juridiques au ministére de la Jus- 
tice, et de M. Neil Brooks, ’'un de nos attachés 
de recherche. Plus tard, au cours de Vannée, le 
professeur R. J. Delisle, de la faculté de droit de 
Université Queen’s s’est joint a l’équipe en qua- 
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to meet each week for the purpose of considering 
study memoranda prepared by its members on 
the specific topics which are now included with- 
in the law of evidence project in our research pro- 
gram. The intention is to produce a project study 
paper on each of the topics listed. These study 
papers will be circulated to the various provin- 
cial law reform commissions who have indicated 
an interest in working closely with the federal 
Commission in developing an evidence code. The 
papers will also be distributed to the legal pro- 
fession through the Canadian Bar Association 
and other organized law groups. They will be 
given wide circulation among others, judges, for 
example, who are directly concerned in the legal 
system, and to lay groups which might be af- 
fected by changes in the law of evidence. 


The responses to the study papers will be care- 
fully considered by the Commission and a Com- 
mission working paper on each of the topics will 
be prepared for circulation to obtain criticism and 
comment. The working paper will consist of the 
tentative conclusions of the Commission with the 
reasons for these conclusions. After the Com- 
mission has had an opportunity of studying and 
analysing the responses to its working papers, a 
report to the Minister of Justice will be prepared 
containing the definitive recommendations of the 
Commission on the law of evidence. Ultimately, 
of course, it is hoped that an integrated evidence 
code will result. 


This pattern, established for the evidence proj- 
ect, may well serve as a model for our other 
projects. A possible variation in particular areas 
may be the use of public hearings. 


Evidence, quite obviously, is an area in which the 
closest possible cooperation with the provinces is 
desirable. As will be indicated later, it appears 
that the desired cooperation will be forthcoming. 


By the end of the year project study papers had 
been virtually completed on the competency and 
compellability of witnesses; the manner of ques- 
tioning witnesses; character evidence; attacking 


lité de conseiller en recherche. Afin d’examiner 
de facon constante les études préliminaires pré- 
parées par ses membres sur les divers sujets du 
projet de la preuve dans le cadre de notre pro- 
gramme de recherche, l’équipe a tenu des réu- 
nions hebdomadaires. Notre but est de publier 
un document préliminaire de section sur chacun 
des sujets énumérés. En un premier temps, ces 
documents seront distribués aux commissions 
provinciales de réforme du droit car celles-ci ont 
manifesté le désir de collaborer étroitement avec 
la Commission fédérale a la rédaction d’un code 
de la preuve. Les documents seront également 
distribués aux avocats, par Vintermédiaire de 
l’Association du barreau canadien, et a d’autres 
associations de juristes. De méme, ils seront lar- 
gement diffusés auprés d’autres personnes qui 
s’intéressent plus particuli¢rement au syst¢me ju- 
ridique, telles les juges par exemple, et a d’autres 
groupes susceptibles d’étre touchés par toutes mo- 
difications qui seraient apportées au droit de la 
preuve. 


En un deuxiéme temps et a la suite d’un examen 
minutieux des réponses aux études, la Commis- 
sion distribuera au grand public un document de 
travail sur chacun des sujets en vue de susciter 
critiques et commentaires. Le document de tra- 
vail donnera les conclusions préliminaires de la 
Commission ainsi que les motifs invoqués a leur 
appui. Une fois terminées l’étude et l’analyse des 
réponses 4 ces documents de travail, la Commis- 
sion préparera alors un rapport donnant ses re- 
commandations définitives sur le droit de la preu- 
ve et le présentera au ministre de la Justice. Il va 
sans dire que nous espérons que tous ses efforts 
culmineront dans l’adoption dun code complet 
de la preuve. 


La méthodologie adoptée pour l’étude de la preu- 
ve servira vraisemblablement de modéle aux au- 
tres. Mais dans certains cas, il n’est pas impossible 
que nous modifiions cette ligne de conduite pour 
recourir, par exemple, a des audiences publiques. 


De toute évidence, la preuve est le domaine 
qui se préte le plus a une collaboration aussi étroi- 
te que possible avec les provinces. I] semble bien, 
et nous le préciserons plus loin, que la collabora- 
tion désirée ne fera pas défaut. 


Vers la fin de l’année, des études sur «lhabilité 
et la contrainte a témoigner», «la forme de lin- 
terrogatoire», «la preuve de moralité>, «l’appré- 
ciation de la crédibilité du témoin» et «les actes 


and supporting credibility; and similar facts. 
Studies on judicial notice and privilege are well 
advanced. 


aims and purposes 
of the criminal law 


We have undertaken to study on a continuing 
basis the purposes to be served by the criminal 
law in Canadian society. In our program we in- 
dicate a number of topics within this general 
objective to which we will give particular atten- 
tion, including the identification of the types of 
conduct that should be made subject to the 
criminal law; the analysis of the objectives to be 
obtained by the imposition of criminal sanctions; 
the finding of alternative techniques for regulating 
conduct without resorting to the criminal law; and 
the studying of the effectiveness of the adversary 
system. 


We realize that it is not enough to confine our 
studies to an examination of the laws as written 
in statutes, in judicial decisions, or in text books. 
It is important to conduct empirical studies so 
that we may determine what is actually happening 
as the law seeks to regulate the lives of people 
living in our urban and rural communities. It was 
with this in mind that we decided to undertake 
the East York project in Toronto. 


The project has as its purpose the definition of 
Situations that give rise to invocation of the 
criminal law sanction; the evaluation of the 
effectiveness of existing methods of crime preven- 
tion and control; and the development of alterna- 
tive modes for the resolution of disputes. The 
demonstration project is being carried out in East 
York in the police patrol district near Danforth 
and Main Street designated as patrol area 5411, 
with the cooperation of the Metropolitan Toronto 
Police and with other specialized agencies. The 
project was discussed with the federal Department 
of Justice, the Ontario Department of Justice, the 
Toronto Police Commission and the Metropolitan 
Toronto Police before it was begun. 


similaires» étaient sur le point d’étre compleétées. 
De plus, des études sur la «connaissance judi- 
ciaire» et «<l’immunité» progressent rapidement. 


les objectifs du 
droit pénal 


Les objectifs du droit pénal font déja Pobjet d’une 
étude constante menée en fonction de lévolution 
de la société canadienne. Nous avons énuméré 
dans notre programme des domaines qui cadrent 
avec cet objectif général et auxquels nous accor- 
derons une attention particuli¢ére, notamment la 
définition des comportements qui devraient tomber 
sous le coup du droit pénal, analyse de la fonc- 
tion de la sanction pénale, la recherche de solu- 
tions de rechange au recours pénal et l’étude de 
Pefficacité du systéme accusatoire. 


Nous sommes conscients qu’il ne suffit pas de 
nous en remettre, dans nos études, a l’examen du 
droit tel qu'il ressort des lois, des décisions judi- 
Claires ou de la doctrine. I] importe aussi de me- 
ner des études empiriques aux fins de connaitre 
Yimpact réel de Vapplication de la loi sur les ac- 
tivités des citoyens vivant dans nos communautés 
urbaines et rurales. C’est dans cet esprit que nous 
avons décidé d’entreprendre une recherche em- 
pirique dans le quartier d’East York a Toronto. 


Il s’agit, en somme, d’inventorier les situations 
qui justifient le recours 4 la sanction pénale, 
d’évaluer l’efficacité des méthodes actuelles de 
prévention et du contréle de la criminalité et de 
mettre au point des méthodes différentes pour le 
réglement des litiges. Cette étude pilote est me- 
née 4 East York dans le district policier situé prés 
du carrefour des rues Danforth et Main, appelé 
district de patronille 5411; elle se fait en collabo- 
ration avec la Sfreté du Toronto métropolitain et 
d’autres organismes spécialisés. Avant sa mise en 
cuvre, le projet fit objet d’échange de vues avec 
le ministére fédéral de la Justice, le ministére de 
la Justice de l'Ontario, la Commission de police 
de Toronto et la Sareté du Toronto métropolitain. 
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The full-time director of the project is Professor 
John Hogarth of Osgoode Hall Law School, York 
University. He is being assisted by Mrs. Anne 
Scace as principal field worker, by three other 
full-time assistants, and by a part-time staff of six. 
It is expected that the project will continue until 
August, 1973. 


The East York project is seeking answers to a 
wide variety of questions, including questions such 
as these: with what kinds of human and social 
problems are the police now dealing; are present 
definitions of crime adequate for the purposes of 
state intervention through the criminal process; 
how are the police discharging the increasing de- 
mands made upon them to perform tasks not 
strictly related to the enforcement of the criminal 
law; how effective is the criminal law in resolving 
disputes that exist between individuals or between 
an individual and a group; are there alternatives 
to the present adversarial system and can these 
alternatives work; is it possible in an urban com- 
munity to develop better relations between the 
police and the people in the community; what is 
the best method of using the police to prevent as 
well as to detect crime; how well is the new Bail 
Reform Act working; and what are the economic 
and social costs of the criminal process? In seek- 
ing answers to these and other questions the 
project is cooperating with social agencies and 
individual volunteers in the community. 


the attainment of equality 
before the law 


The Commission has undertaken to study the 
impact of the criminal law on disadvantaged 
groups within society to determine whether it is 
working fairly. 


Professor Douglas A. Schmeiser of the College 
of Law, University of Saskatchewan, has agreed 
to direct and manage a research project designed 


Le professeur John Hogarth de la faculté de droit 
Osgoode Hall de PUniversité York accorde tout 
son temps a la direction du projet. Ses collabora- 
teurs sont M™° Anne Scace, coordonnateur prin- 
cipal de la recherche empirique, trois autres as- 
sistants a temps plein et une équipe de six em- 
ployés a temps partiel. L’étude se poursuivra 
sans doute jusqu’au mois d’aoat 1973. 


L’étude d’East York vise a obtenir des réponses 
a des questions toutes aussi variées que celle-ci: 
a quels problémes humains et sociaux la police 
doit-elle faire face actuellement? la définition ac- 
tuelle des crimes répond-elle aux exigences du 
systéme répressif de l’Etat? comment les services 
policiers font-ils face au nombre sans cesse crois- 
sant de demandes d’intervention dans des domai- 
nes d’activités qui n’ont avec l’application des 
lois pénales qu'une relation éloignée? quelle est 
la mesure d’efficience du syst¢éme pénal actuel en 
ce qui a trait au réglement de querelles entre in- 
dividus ou entre un individu et un groupe? qu’en 
est-il des régimes judiciaires autres que le sys- 
téme accusatoire actuellement en usage en notre 
pays et ces régimes différents seraient-ils efficaces 
chez nous? est-il possible d’entretenir dans une 
communauté urbaine de meilleures relations entre 
la police et les citoyens? quel mécanisme permet- 
trait de mieux utiliser les services de police tant 
pour prévenir le crime que pour le déceler? dans 
quelle mesure la nouvelle Loi sur la réforme du 
cautionnement agit-elle favorablement? enfin, 
combien le régime pénal coite-t-il sur les plans 
économique et social? Nos sections de recherche 
font appel a la collaboration bénévole des orga- 
nismes sociaux et des particuliers afin de trouver 
réponse a ces questions et a bien d’autres. 


une justice égale 
pour tous 


Soucieuse de l’application équitable du droit pé- 
nal, la Commission a entrepris l’étude des effets de 
celui-ci sur des groupes particuliers de la société. 


Le professeur Douglas A. Schmeiser, de la faculté 
de droit de l’Université de la Saskatchewan, a 
accepté la direction d’une enquéte visant a col- 
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to collect and analyse information concerning 
court processes involving native offenders; the 
availability of counsel; rates of conviction and 
the punishment of the offender; recidivism rates, 
incarceration for non-payment of fines; the in- 
volvement of alcohol; and identifiable differentials 
based on sex, area, age, type of offence, and other 
matters. It is expected that the project will con- 
tinue from May, 1972 until September, 1973. 
Three or four research assistants will be engaged 
in the study. 


general principles of 
criminal law and 
prohibited and regulated 
conduct 


We have undertaken to do a major project on 
the general principles of the criminal law as well 
as a project on prohibited and regulated conduct. 
Professor Jacques Fortin of the Faculty of Law, 
University of Montreal, has been retained to serve 
as director of these projects. From January 1st, 
1972 until May 31, 1972, Professor Fortin served 
with the Commission on a part-time consulting 
basis. On June Ist, 1972, he entered upon full- 
time service under contract for a period of two 
years. 


The general principles to be studied are principles 
common to most criminal offences; many of them 
are not contained in the Criminal Code but have 
been developed through statutory interpretation 
and judicial decisions. As a consequence there 
is uncertainty about some of the fundamental 
issues of the criminal law. Under the heading of 
general principles we have indicated in our pro- 
gram eight specific matters to which we will direct 
our attention in the initial stages. 


One of these matters is the question of strict 
responsibility. Professor Patrick J. Fitzgerald of 
the Department of Law, Carleton University, is 
conducting a study on this subject. A particular 
purpose of his study is to find out how far strict 
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liger et analyser les aspects relatifs au processus 
judiciaire tel qu’on l’applique aux indigénes; l’as- 
sistance judiciaire dont ils bénéficient; le taux de 
condamnation et les peines infligées aux délin- 
quants; le taux de récidive; Pusage de Vincarcé- 
ration pour défaut de paiement des amendes; Vin- 
cidence de l’alcoolisme; et les différenciations 
perceptibles fondées sur le sexe, la région, l’age, le 
genre d’infraction; et tous autres facteurs. Nous 
prévoyons que cette enquéte qui a commencé en 
mai 1972, se poursuivra jusqu’en septembre 
1973. Trois ou quatre attachés de recherche as- 
sistent le professeur Schmeiser. 


les principes généraux 
du droit pénal 
et infraction 


Nous nous sommes engagés a faire deux études 
importantes, Pune sur les principes généraux du 
droit pénal, autre sur l’infraction. La direction 
de ces sections de recherche a été confiée au pro- 
fesseur Jacques Fortin, de la faculté de droit de 
PUniversité de Montréal. Du 1° janvier 1972 au 
31 mai 1972, il a collaboré avec la Commission 
a titre de conseiller 4 temps partiel, puis le 1¢ 
juin 1972, il devenait, a titre contractuel, direc- 
teur de section de recherche pour une durée de 
deux ans. 


Les principes généraux faisant l’objet de notre 
étude sont communs 4a la plupart des infractions; 
plusieurs de ces principes ne se trouvent pas au 
Code criminel, mais on les retrouve plutét dans 
linterprétation des lois et les décisions judici- 
aires. Il en résulte que certaines questions fonda- 
mentales sont l’objet d’incertitude. Sous le titre de 
«principes généraux», nous avons fait figurer dans 
notre programme huit domaines distincts sur les- 
quels porteront en premier lieu nos énergies. 


L’un de ces sujets traite de la question de la 
«responsabilité stricte>. Le professeur Patrick J. 
Fitzgerald, de la faculté de droit de l'Université 
Carleton, prépare actuellement une étude sur 
cette question. L’étude vise en particulier a dé- 
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liability offences are treated as such by law en- 
forcers, how far in practice they are prosecuted 
only where fault exists. In seeking answers to these 
questions, Professor Fitzgerald is studying prac- 
tices and procedures in the areas of weights and 
measures, food and drugs, and misleading ad- 
vertising. Professor Fitzgerald’s study was well 
under way at the close of the year and a study 
paper is expected during the fall of 1972. 


Another question we have undertaken to study 
is that of corporate criminal culpability. A meeting 
on this subject was held in May at our head office 
under the chairmanship of Professor Fortin. The 
purpose of the meeting was to explore the main 
issues involved in this area of the law and to 
determine a methodology. The meeting was at- 
tended by a representative from the Department 
of Consumer and Corporate Affairs, several 
members of university law faculties, and two prac- 
titioners with wide experience in the field. The 
discussion was based on a study paper prepared 
by a member of our research staff. 


During the year research was begun by our staff 
on the effects of mental illness and intoxication 
on criminal responsibility. 


Under the heading of prohibited and regulated 
conduct we will study offences now contained or 
that should be contained in the Criminal Code 
with a view to the enactment of a comprehensive 
code reflecting contemporary values. Matters to 
be studied and reported on at an early stage 
include homicide; sexual misconduct; obscenity; 
contempt; conspiracy; and dishonest acquisition 
of property. 


The Commission has entered into a contract with 
the Clarke Institute of Psychiatry to complete a 
series of studies related to sex offences. The pur- 
pose is to evaluate the effectiveness of existing 
definitions of sex crimes and to recomrnend new 
definitions and systems of classification. The pro- 
ject was begun in May, 1972, and it is estimated 
that it will continue for approximately three years. 


terminer dans quelle mesure les infractions de 
«responsabilité stricte», sont traitées comme telles 
par ceux chargés de l’application de la loi et 
dans quelle mesure ces infractions aboutissent en 
pratique a des poursuites que lorsqu’on se re- 
trouve en présence d’un élément de faute. En 
cherchant des réponses a ces questions, le pro- 
fesseur Fitzgerald étudie ce qui se passe dans 
des domaines tels que Jes poids et mesures, les 
aliments et drogues et la publicité mensongére. 
La recherche du professeur Fitzgerald était déja 
bien avancée a la fin de l’année et l’étude pré- 
liminaire devrait nous étre remise au cours de 
Pautomne 1972. 


La responsabilité pénale de la personne morale est 
une autre question dont nous avons entrepris 
Pétude. A cet effet, une séance de consultation fut 
tenue en mai, a notre siége social, sous la prési- 
dence du professeur Fortin. Il s’agissait de passer 
en revue les facettes principales de ce domaine 
du droit et d’établir une méthode de travail. As- 
sistérent a cette réunion un représentant du minis- 
tere de la Consommation et des Corporations, 
plusieurs professeurs de facultés de droit et deux 
avocats-conseils spécialistes de ce domaine. Une 
étude préliminaire préparée par un membre de 
notre section de recherche polarisa les débats. 


Les effets des maladies mentales et de l’intoxica- 
tion sur la responsabilité pénale font aussi l’objet 
dune étude particuli¢re laquelle fut entreprise 
par nos recherchistes au cours de l’année. 


Sous le titre «linfraction», la Commission étu- 
diera les infractions que contient actuellement ou 
que devrait contenir le code pénal en vue de 
proposer l’adoption d’un code complet qui soit 
le reflet de valeurs contemporaines. Les domai- 
nes qui feront Vobjet d’études et de recommanda- 
tions dans un proche avenir sont, notamment: 
Vhomicide, Jlinconduite sexuelle, Jl obscénité, 
Youtrage au tribunal, le complot et l’approbation 
malhonnéte de biens. 


La Commission a conclu un accord avec le 
Clarke Institute of Psychiatry visant la prépa- 
ration d’une série d’études complétes sur les 
infractions d’ordre sexuel. Il s’agit de mesurer 
Vefficacité des définitions actuelles des délits 
sexuels et d’en proposer de nouvelles en plus de 
recommander des systémes de classification. Com- 
mencée en mai 1972, on estime qu'il s’écoulera 
environ trois ans avant que l’étude soit menée 
a terme. 
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Professor Anthony Hooper of the Osgoode Hall 
Law School, York University, is engaged on a 
study of theft and related offences. The study is 
to include a brief historical introduction to pres- 
ent Criminal Code sections on theft and related 
offences; an outline of the present provisions of 
the Code; an evaluation of the legal process in 
the area of theft; problems relating to the legal 
definition of theft and related offences; procedural 
and evidentiary problems; the need for change; 
and an examination of the model penal code and 
the English Theft Act (1968). 


Professor Richard G. Fox, senior research assis- 
tant, Centre of Criminology, University of To- 
ronto, has prepared a study paper on obscenity in 
Canada. The paper covers such matters as con- 
tents and media; the harm feared; inherent or 
circumstantial obscenity; Criminal Code provisions 
and other federal legislation relating to obscenity; 
defences and the role of experts; arguments for 
revision of the law; and alternatives to existing 
legislation. The study paper, begun during the 
year under review, will be circulated in the near 
future. 


criminal procedure 


We recognize that reform of the criminal law 
involves a good deal more than changing the 
substantive law. In making our laws more mean- 
ingful to the average person, it is vital to reduce 
complexity and technicality. With this in mind, 
a careful study is required of the procedures fol- 
lowed in our criminal law system from the time 
investigation of a crime begins until after the 
trial of the suspect is completed. What we hope 
to achieve is a comprehensive, modern code of 
criminal procedure. Thus, we included in our 
program a major project on criminal procedure. 


Le professeur Anthony Hooper de la faculté de 
droit Osgoode Hall de l’Université York, est 
chargé d’une étude sur le vol et les infractions 
connexes. Les aspects suivants font lobjet de 
Vétude: un bref historique des articles actuels du 
code pénal relatifs aux vols et aux infractions 
connexes; les données générales des présentes 
dispositions du code; une appréciation du systéme 
judiciaire actuel en matiére de vol; les problémes 
découlant de la définition légale du vol et des 
infractions connexes; les problémes relatifs a la 
procédure et a la preuve; la nécessité d’un chan- 
gement dans ce domaine; et, enfin, une analyse 
critique du code pénal modéle et de la loi anglaise 
sur le vol, le Theft Act de 1968. 


Le professeur Richard G. Fox, adjoint de recher- 
che principal prés le Centre de criminologie de 
l'Université de Toronto, a préparé une étude pré- 
liminaire sur ’obscénité au Canada. Ce document 
traite de questions telles la teneur de publications 
obscénes et leurs modes de diffusion; le mal appré- 
hendé; Vobscénité, qualité intrinséque ou extrin- 
séque; les dispositions du code pénal et celles 
d’autres lois fédérales ayant trait a l’obscénité; 
les moyens de défense et le rdle des experts; les 
motifs au soutien d’une réforme de la loi; et les 
solutions de rechange 4 la législation actuelle. 
Commencée durant l’année qui fait Vobjet du 
présent rapport, étude préliminaire sera distri- 
buée sous peu. 


la procédure pénale 


Nous n’ignorons pas que la réforme du droit 
pénal va au dela de la modification du droit posi- 
tif. Mettre nos lois a la portée du grand public, 
exige inexorablement d’en diminuer la complexité 
et les aspects techniques. C’est dans cette optique 
que s’impose une recherche minutieuse sur les 
procédures appliquées dans le cadre de notre sys- 
teme pénal depuis le moment ow s’engage |’en- 
quéte d’une affaire criminelle jusqu’au moment 
ou le procés du suspect est clos. Notre objectif 
est la réalisation d’un code de procédure pénale 
complet et moderne. C’est pourquoi nous avons 
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Within it we have listed ten specific topics to be 
studied and reported on over the next two years, 
topics ranging from police arrest procedures to 
costs after acquittal. 


Apart from canvassing opinion prior to the for- 
mulation of our program, it was not possible for 
us to begin actual studies in this area until we 
secured the services of a director for the project. 
In April Professor Darrell Roberts of the Faculty 
of Law of the University of British Columbia, a 
specialist in criminal procedure, agreed to come 
with us for a period of two years as project di- 
rector. Professor Roberts had experience in cri- 
minal law practice before joining the University 
Faculty. During April, May and June he acted 
as a consultant on a part-time basis. His contract 
on a full-time basis began on July Ist, 1972. 


As a first step in implementing our criminal pro- 
cedure program, a meeting was held in Ottawa 
in May for the purpose of discussing a prelimi- 
nary paper prepared by Professor Roberts on the 
classification of offences and on the jurisdiction 
of the courts. This is the first topic to be exa- 
mined in the project. 


sentencing and disposition 


The criminal law process is, of course, not com- 
plete when the accused is convicted. Sentencing 
and disposition follow. The Commission has, 
therefore, undertaken to study the impact and 
the relative effectiveness of the sanctions used 
to enforce the Criminal Code and other federal 
statutes. Our objective is to prepare a code of 
principles to serve as a guide in sentencing. We 


fait une place importante dans notre programme 
a la recherche sur la procédure pénale. Cette 
entreprise ne comporte pas moins de dix domaines 
spécifiques allant des pratiques d’arrestation par 
les forces policiéres jusqu’au cotit de dédommage- 
ment de l’accusé acquitté. Ces études et les rap- 
ports qui en découleront s’étendront sur les deux 
prochaines années. 


Mises a part les consultations publiques conduites 
avant la formulation de notre programme, il nous 
était impossible de nous engager dans des études 
concrétes dans ce domaine sans, en premier lieu, 
s’assurer les services d’un directeur de recherche. 
En avril, le professeur Darrell Roberts, de la 
faculté de droit de lUniversité de la Colombie 
britannique, un spécialiste de la procédure pénale, 
accepta notre invitation de joindre les cadres de 
la Commission, pour une durée de deux ans, en 
qualité de directeur de section de recherche. 
Avant d’accéder au corps professoral de luni- 
versité, le professeur Roberts s’était spécialisé 
dans la pratique du droit pénal. Durant les mois 
d’avril, mai et juin il travailla a titre de conseiller 
a temps partiel, puis, le 1° juillet 1972, il com- 
men¢a son travail a temps plein. 


Dans le but de mettre en marche le programme 
de recherche sur la procédure pénale, une étude 
préliminaire préparée par le professeur Roberts 
sur la classification des infractions et sur la 
juridiction des tribunaux fit Pobjet d’un examen 
critique lors d’une réunion tenue au cours du mois 
de mai a Ottawa. C’est cette question qu’étudiera 
en priorité cette section de recherche. 


les peines et le traitement 


Naturellement, le processus du droit pénal ne 
trouve pas son aboutissement au moment de la 
condamnation de l’accusé. La peine et le traite- 
ment suivent. En conséquence, la Commission 
a entrepris l’étude des effets et le degré d’efficacité 
des sanctions prévues pour faire respecter le code 
pénal. Nous projetons de rédiger un code de 
principes devant servir de guide pour lusage du 


will also conduct studies into aspects of correc- 
tions. In our program we have designated twelve 
specific areas we intend to study within the next 
two years. These areas range from sentencing 
principles and criteria through imprisonment to 
the legal aspects of prison decision making. 


Professor Keith Jobson of the Faculty of Law 
of Dalhousie University, who teaches criminal 
law and has a special interest in sentencing, has 
been retained to direct the project. He served as 
a consultant on a part-time basis from December 
to May of the year under review and joined us 
on a full-time basis for a two-year period com- 
mencing June Ist, 1972. 


family law 


As our program indicates, there is a significant 
federal interest in family law. Not only are mar- 
riage and divorce constitutionally within federal 
jurisdiction, but family relations are also affected 
by such federal statutes as the Criminal Code 
and the Canada Evidence Act, as well as by 
aspects of welfare legislation and income tax and 
by immigration and citizenship laws. There is, 
too, a substantial overlap between federal and 
provincial jurisdictions in the family law field. 
As will be mentioned later, provincial law re- 
form commissions have expressed their desire 
to cooperate with us in dealing with many aspects 
of the law of domestic relations. In our program 
we have indicated that over the next two years 
studies will be undertaken in relation to the 
Divorce Act; costs of divorce; jurisdiction to 
grant divorce and recognition of foreign divorce 
and nullity decrees; property settlements in di- 
vorce and nullity proceedings; nullity of mar- 
riage; and the concept of a unified family court. 
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tribunal lors de imposition de la sentence. Nous 
étudierons aussi les divers aspects des mesures 
correctionnelles. Douze domaines spécifiques fe- 
ront Vobjet d’études, d’ailleurs mentionnées dans 
notre programme, au cours des deux prochaines 
années. Ces domaines vont des principes et des 
critéres relatifs 4 l’imposition des peines jusqu’a 
application de la peine en milieu carcéral en 
passant par l’emprisonnement. 


Monsieur Keith Jobson, professeur de droit pénal 
de la faculté de droit de l'Université Dalhousie, 
s'intéresse de facon particuliere a la question de 
Vimposition des peines. Nous avons donc retenu 
ses services pour diriger cette étude. I] fut conseil- 
ler A temps partiel de décembre a mai de l’année 
qui fait ’objet du présent rapport, puis commenga 
son engagement a plein temps, pour une durée de 
deux ans, a compter du 1° juin 1972. 


le droit de la famille 


Comme notre programme le mentionne, le droit 
de la famille reléve en partie de la compétence 
du Parlement fédéral. Non seulement la constitu- 
tion accorde-t-elle au pouvoir fédéral, juridiction 
sur le mariage et le divorce mais, en plus, les 
relations familiales sont touchées par des lois 
pénales telles que la Loi sur la preuve au Canada, 
certains aspects de la législation sur le bien-étre, 
sur l’imposition des revenus et sur l’immigration 
et la citoyenneté. Par ailleurs, il existe un impor- 
tant chevauchement entre les juridictions fédé- 
rale et provinciales dans le domaine du droit de 
la famille. Ainsi qu’il en sera question plus loin, 
les commissions provinciales de réforme du droit 
nous ont fait part de leur désir de collaboration 
pour Vexamen conjoint des divers aspects du 
droit réglementant les relations familiales. Notre 
programme signale qu’au cours des deux pro- 
chaines années, nous entreprendrons |’étude de la 
Loi sur le divorce; du coat du divorce; de la 
compétence des tribunaux 4 prononcer le divorce 
et de la reconnaissance des décisions étrangéres 
en matiére de divorce et d’annulation; du partage 
des biens a la suite d’un divorce ou d’une annula- 


In December, when we were preparing our pro- 
gram, a meeting was held in Ottawa attended 
by a number of law professors, a representative 
from the Department of National Health and 
Welfare, and members of the Commission to 
explore the need for and the range of Commis- 
sion studies in family law. 


After our program was approved, we were for- 
tunate in obtaining the services of Professor 
Julien Payne of the Faculty of Law of the Uni- 
versity of Alberta as director of our family law 
project. During April, May and June, Professor 
Payne acted as a consultant to us. He joined us 
on a full-time basis on July 1st. 


administrative law 


In our early planning we envisaged the possibility 
of undertaking major studies in the area of 
federal administrative law. In mid-September we 
convened a meeting in Ottawa, attended by a 
number of leading law teachers in the administra- 
tive law field for the purpose of discussing the 
sort of project that might feasibly and usefully 
be undertaken by the Commission. There was 
general agreement that a comprehensive study of 
the federal administrative system would involve 
a very heavy commitment of resources. Having in 
mind what were developing as major commit- 
ments in criminal law and evidence, it did not 
seem practical to embark upon a comprehensive 
administrative law study during the first years of 
the life of the Commission. This feeling was later 
reinforced when it was decided to undertake a 
major research project in family law. 


tion de mariage; de la nullité du mariage et, 
enfin, du concept du tribunal a compétence glo- 
bale en matiére de droit de la famille. 


En décembre, alors que notre programme était 
encore en préparation, nous avons eu a Ottawa, 
une rencontre réunissant plusieurs professeurs de 
droit, un représentant du ministére de la Santé 
nationale et du Bien-étre social et des membres 
de la Commission. L’assemblée a passé en revue 
les besoins qui se font sentir dans le domaine du 
droit de la famille et déterminé les secteurs et 
l’étendue des diverses études que la Commission 
devrait entreprendre. 


Une fois notre programme approuvé, nous avons 
eu la bonne fortune d’obtenir les services du 
professeur Julien Payne, de la faculté de droit 
de l'Université de l’Alberta, 4 qui fut confiée la 
direction de la section de recherche sur le droit 
de la famille. Le professeur Payne a collaboré 
avec nous a titre de conseiller durant avril, mai 
et juin et, depuis le 1° juillet, il nous consacre 
tout son temps. 


le droit administratif 


Dans les phases préliminaires de notre plan, nous 
avions envisagé la possibilité d’entreprendre des 
études importantes dans le domaine du droit ad- 
ministratif fédéral. Afin de discuter du genre 
d’études qui pourraient, d'une facgon pratique et 
utile, étre menées par la Commission, nous avons 
tenu a la mi-septembre, 4 Ottawa, une réunion a 
laquelle assistérent des juristes spécialisés en la 
matiére. Tous reconnurent qu’une étude exhaus- 
tive du systéme administratif fédéral nécessiterait 
la mise en place de moyens excessivement cot- 
teux. Comme, d’autre part, nous ne perdions pas 
de vue l’importance de nos engagements dans le 
domaine du droit pénal et de la preuve, nous en 
sommes venus a la conclusion qu’il serait illu- 
soire de nous lancer, dés la premiére année, dans 
une étude compléte du droit administratif. Notre 
décision ultérieure relative a une étude fonda- 
mentale du droit de la famille n’a fait que nous 
confirmer dans notre position. 


After our consultation with the public on the 
scope of our program and on our priorities within 
the program, it was decided to link our studies in 
administrative law with our research in evidence 
and in sanctions. While the association with these 
projects will be close, we nonetheless envisage 
reporting separately on the administrative law 
aspects of these matters. The Commission also 
intends in due course to study certa*~ of the 
broader problems associated with procedures 
before administrative tribunals. 


As a background to our research in administrative 
law, we are preparing a study covering the dis- 
cretionary powers explicitly conferred by statute 
exercisable by any person or body subordinate to 
Parliament. The powers so ascertained are to be 
classified in accordance with functional criteria. 
The intention is to show what kinds of adminis- 
trative powers predominate, and by whom they 
are exercised. The study will provide a basis on 
which decisions may be made concerning priorities 
for further study in administrative law as well as 
a foundation for research when these studies are 
undertaken. 


expropriation 


The Expropriation Act, which came into force in 
1970, was not designed to be comprehensive. It 
does not purport to cover all powers of expropria- 
tion conferred by federal statutes. The Commis- 
sion, therefore, agreed to undertake a project 
aimed at the rationalization and improvement of 
federal expropriation powers not presently within 
the ambit of the Expropriation Act. 


We have retained John W. Morden of Toronto, 
a practitioner with specialized experience in ex- 
propriation, to supervise the study. 


Suite A notre sondage public sur létendue de 
notre programme et sur l’ordre d’importance des 
sujets 4 traiter, nous avons décidé de rattacher 
nos études du droit administratif a nos recher- 
ches sur la preuve et sur les peines et le traite- 
ment. Quoique les relations entre ces deux pro- 
jets seront des plus étroites, nous n’envisageons 
pas moins de présenter des rapports indépendants 
sur les différents aspects de ces questions affé- 
rents au droit administratif. La Commission se 
propose également d’étudier en temps voulu les 
questions générales liées a la procédure devant 
les tribunaux administratifs. 


Comme préliminaire 4 notre recherche dans le 
domaine du droit administratif, nous préparons 
actuellement une étude sur les pouvoirs discré- 
tionnaires accordés formellement par la loi a des 
particuliers ou 4 des corps constitués soumis a 
l’autorité du Parlement. Une fois ces pouvoirs 
ainsi établis, ils seront classés en vertu de critéres 
fonctionnels. Notre but est identifier les pou- 
voirs administratifs les plus déterminants et ceux 
qui les exercent. Cette recherche nous fournira 
aussi des critéres nous permettant d’établir pour 
Vavenir, les études qui, dans le cadre du droit 
administratif, devraient étre entreprises en priorité 
et nous donnera un point de départ lorsque ces 
études seront mises en marche. 


expropriation 


La Loi sur l’expropriation, entrée en vigueur le 
ler juillet 1970, ne fut pas congue comme une loi 
cadre. Elle ne vise d’ailleurs pas la réglementation 
de tous les pouvoirs d’expropriation attribués par 
d’autres lois fédérales. C’est pourquoi la Com- 
mission a décidé d’entreprendre une étude dont 
Yobjet est l’amélioration et lorganisation ration- 
nelle des pouvoirs d’expropriation fédéraux qui 
ne relévent pas de la présente Loi sur l’expro- 
priation. 


Nous avons retenu les services de Me John 
Morden, de Toronto, avocat chevronné en ma- 
tiere d’expropriation, et lui avons donné mandat 
de diriger cette étude. 


ongoing modernization 
of statutes 


In this category, we are preparing a study paper 
on the release of stolen property retained as 
exhibits pending trial. This may result in some 
recommendation for amendment of either the 
Criminal Code or the Evidence Act. 


We have also had correspondence with the De- 
partment of Consumer and Corporate Affairs in 
respect of the Interest Act. It is possible that dur- 
ing the next year we will undertake a study of 
interest on judgment debts. 


cooperation with 
provincial commissions 


In our federal system, it is important that there 
should be close cooperation between the federal 
Law Reform Commission and the provincial 
commissions. There is an obvious joint interest 
in criminal law: the administration of criminal 
justice is within provincial jurisdiction as is the 
whole range of provincial quasi-crimes. The joint 
interest is also apparent in the field of evidence: 
it is clearly undesirable for there to be differing 
rules of evidence in the same jurisdiction de- 
pending on whether the matter before the courts 
is federal or whether it concerns an infraction of a 
provincial statute or is a civil proceeding. The 
overlap of jurisdictions in the area of family 
law is particularly significant. These are but ex- 
amples of subjects of mutual concern. 


The Law Reform Commission Act provides for 
cooperation between the federal and the provin- 
cial commissions as well as with other law re- 
form agencies. With the concurrence of the 
Minister of Justice, the Commission may under- 


mise a jour des lois 


Dans ce domaine, nous avons en chantier une 
étude préliminaire traitant des mesures relatives 
a la disposition, au cours du procés, des biens 
volés et retenus a titre de piéces 4 conviction. 
Cette étude pourrait nous amener a présenter un 
certain nombre de recommandations visant la 
modification, soit du code pénal, soit de la Loi sur 
la preuve. 


Nous avons aussi eu des échanges de vue avec le 
ministére de la Consommation et des Corpora- 
tions sur la question de la Loi sur lintérét. I 
nest pas impossible, qu’au cours de l’année pro- 
chaine, nous entreprenions une étude de J’intérét 
sur les jugements. 


collaboration avec les 
commissions provinciales 


Dans un systéme fédératif comme le n6tre, une 
collaboration trés étroite entre la Commission 
fédérale de réforme du droit et les commissions 
provinciales est une question vitale. L’intérét 
commun, en droit pénal, est évident: l’adminis- 
tration de la justice pénale reléve de la compé- 
tence provinciale de méme que l’ensemble des 
quasi-infractions provinciales. Cet intérét com- 
mun est tout aussi manifeste dans le domaine de 
la preuve: il n’est nettement pas souhaitable 
qu’un méme tribunal doive appliquer des régles 
différentes de la preuve selon qu'il est saisi d’une 
affaire de compétence fédérale ou d’une infraction 
a une loi provinciale ou d’une instance civile. 
Quant au droit de la famille, les chevauchements 
de compétence sont particuli¢rement significatifs. 
Ce sont la, bien entendu, des exemples de quel- 
ques domaines dont se préoccupent toutes les 
commissions. 


La Loi sur la Commission de réforme du droit 
fait état de la collaboration entre la commission 
fédérale et les commissions provinciales aussi 
bien qu’avec tout autre organisme de réforme du 
droit. La Commission peut, sous réserve de l’ac- 


be ee SS 


take any study, having as its intended result the 
improvement or modernization of any law of Can- 
ada, as a joint project with provincial commis- 
sions or other agencies. Less formal arrange- 
ments than joint projects are, of course, possible 
and desirable. The provincial commissions have 
indicated their wish to cooperate with us in mat- 
ters of joint concern. 


In December, 1971, a joint meeting of the Law 
Reform Commission of British Columbia and this 
Commission was held in Vancouver under the 
joint Chairmanship of the Honourable E. Davie 
Fulton, Chairman of the British Columbia Com- 
mission, and the Honourable E. Patrick Hartt, 
Chairman of this Commission. The meeting af- 
forded both Commissions an excellent opportun- 
ity to discuss possible topics for study and 
methods of cooperation. Particular attention was 
given to reform in the area of evidence. 


On March 2, 1972, there was a joint meeting in 
Ottawa of the federal Commission and of the 
provincial law reform commissions. The Institute 
of Law Research and Reform of the University 
of Alberta, the Law Reform Commission of 
British Columbia, the Law Reform Commission 
of Manitoba, the Nova Scotia Law Reform Advi- 
sory Commission, the Ontario Law Reform Com- 
mission, the Civil Code Revision Office of the 
Province of Quebec, were in attendance through 
their representatives. The Chairman of the Law 
Reform Commission of Prince Edward Island 
and the Director of the Law Reform Division of 
the New Brunswick Department of Justice were 
prevented from attending by a storm which oc- 
curred on the day of the meeting and sent their 
regrets. The Attorney General of Saskatchewan 
was represented, as was the Newfoundland De- 
partment of Justice. 


The meeting was most successful. The discussions 
were informal and no votes were taken, but it is 
fair to say that there was unanimous accord that 
the law reform bodies in Canada should work 
closely together. There was discussion in depth 
on the possibility of cooperative action in relation 
to the law of evidence and family law. All agreed 
that there should be the widest exchange of in- 
formation among the commissions. 


cord du ministre, faire toute étude dont le but 
est ’amélioration et la modernisation de toute 
régle de droit du Canada, a titre de projet con- 
joint de la Commission et des commissions pro- 
vinciales ou autres organismes. Des arrangements 
moins officiels que des projets conjoints sont 
naturellement possibles et méme souhaitables. Les 
commissions provinciales nous ont fait connaitre 
leur désir de collaborer aux questions d’intérét 
commun. 


En décembre 1971, une réunion groupant la 
Commission de réforme du droit de la Colombie 
britannique et notre commission a eu lieu a Van- 
couver sous la présidence conjointe de l’honorable 
E. Davie Fulton, président de la Commission de 
la Colombie britannique et honorable E. Patrick 
Hartt, notre président. Cette réunion a fourni aux 
deux commissions une excellente occasion de dis- 
cuter des sujets se prétant a des études et a des 
modes éventuels de collaboration. La question de 
la réforme dans le domaine de la preuve a tout 
particuliérement retenu l’attention de l’assemblée. 


La commission fédérale et les commissions pro- 
vinciales de réforme du droit ont tenu, a Ottawa, 
le 2 mars 1972, une réunion conjointe. Y parti- 
cipérent des délégués de l'Institut de recherche 
et de réforme juridique de l'Université de VAI- 
berta, la Commission de réforme du droit de la 
Colombie britannique, la Commission de réforme 
du droit du Manitoba, la Commission consulta- 
tive de réforme du droit de la Nouvelle-Ecosse, 
la Commission de réforme du droit de l’Ontario 
et Office de révision du code civil de la pro- 
vince de Québec. Le président de la Commission 
de réforme du droit de I’fle-du-Prince-Edouard 
et le directeur de la Division de réforme du droit 
du ministére de la Justice du Nouveau-Brunswick 
firent parvenir leurs regrets, une tempéte, ce 
méme jour, les ayant empéchés de se rendre a 
la réunion. Le procureur général de la Saskatche- 
wan délégua un représentant, ainsi que le minis- 
tere de la Justice de Terre-Neuve. 


La réunion connut un vif succés. Les entretiens 
se sont déroulés sans formalités et ne firent l’ob- 
jet d’aucun vote, quoiqu’il soit juste de dire 
que cela n’empécha pas toutes les délégations 
d’€tre unanimement d’accord pour que s’établisse 
une collaboration étroite entre tous les organis- 
mes de réforme du droit du Canada. La possi- 
bilité de coopération dans les domaines du droit 
de la preuve et du droit de la famille fit lobjet 


cooperation with federal 
government departments 


If the Commission is to carry out its mandate to 
reform federal law effectively, it will be necessary 
to have the cooperation of federal departments 
and agencies. With the concurrence of the Min- 
ister of Justice and to the extent that we are able 
to do so without impairing our ability to carry 
out studies under our approved program, we are 
directed by our statute to provide information, 
research material and study results and to make 
recommendations to the departments and agencies 
of the Government of Canada looking to the 
improvement or modernization of the laws they 
are charged with administering. This is a service 
we are anxious to provide. We are also instructed 
to use information and assistance available from 
federal departments and agencies and each such 
department or agency must make available to 
us information necessary for the discharge of 
our functions. 


During the year under review we received ex- 
cellent cooperation from the Department of Con- 
sumer and Corporate Affairs in carrying forward 
Professor Fitzgerald’s study on strict liability. 
We have had the cooperation of the Department 
of National Health and Welfare in our planning 
for the family law project. There have been useful 
discussions with the Department of National 
Defence on our undertaking to study the rules 
of evidence before military courts martial and 
on other areas of possible reform in military 
law. And of course, the Department of Justice 
has been of continuing assistance during our 
organizational year. We have been particularly 
grateful to the Legal Research and Planning 
Section of Justice for making it possible for Mr. 
E. A. Tollefson to participate in our evidence 
project team. We have also had helpful com- 
munications on questions of common interest 


d’entretiens en profondeur. Tous convinrent que 
les échanges de renseignements entre les com- 
missions ne devraient connaitre de limites. 


collaboration avec 
les ministéres fédéraux 


La Commission ne pourrait remplir efficacement 
son mandat de réformer les lois fédérales sans la 
collaboration des ministéres et des organismes 
fédéraux. Avec l’accord du ministre de la Justice 
et dans la mesure oW elle en est capable, sans 
nuire aux études figurant au programme déja 
approuvé, la Commission doit, conformément a la 
loi qui la gouverne, fournir renseignements, ma- 
tériel de recherche, conclusions des études et 
faire des propositions aux ministéres et organis- 
mes du gouvernement du Canada qui recherchent 
Yamélioration et la modernisation des lois dont 
Papplication leur incombe. Nous désirons vive- 
ment fournir ce service. La loi nous demande 
aussi utiliser les renseignements et l’aide dont 
disposent les ministéres et organismes du gou- 
vernement fédéral, et chacun de ces ministéres 
et organismes doit mettre a notre disposition les 
renseignements qui sont nécessaires a l’exercice 
de nos fonctions. 


Durant Vannée faisant l’objet de ce rapport, nous 
avons recu une collaboration excellente du minis- 
tére de la Consommation et des Corporations, 
plus particuli¢rement dans le cadre de l’étude 
du professeur Fitzgerald sur la responsabilité 
stricte. La mise sur pieds du programme sur le 
droit de la famille a bénéficié du concours du 
ministére de la Santé nationale et du Bien-étre 
social. Des communications salutaires avec le mi- 
nistére de la Défense nationale ont abouti a notre 
décision d’entreprendre une étude sur les régles 
de la preuve telles qu’appliquées devant les tribu- 
naux militaires, ainsi que des recherches rela- 
tives a d’autres domaines du droit militaire sus- 
ceptibles de faire l’objet d’une réforme. Et, il va 
sans dire, l’assistance constante du ministére de 
la Justice ne nous a pas fait défaut durant notre 
premiére année d’organisation. Nous sommes par- 
ticuliérement reconnaissants a la section de la 


with the Department of the Solicitor General and 
with Statistics Canada. 


the Commission, 
the community, 
the legal profession 


Law reform is not a matter for lawyers alone. 
In modern society there is virtually no individual 
life that is not affected, and often in very serious 
ways, by our laws. It is for this reason that 
we are determined to see to it that the general 
public, not merely the legal profession, should 
become involved in our efforts to modernize 
the law. This is why we consulted the public 
when drafting our program. It is why we will 
continue to consult the public at every stage as 
each of our research projects proceeds. 


It is true, nonetheless, that changes in the law 
will have an immediate impact on the legal 
profession itself. It is true also that the pro- 
fession has acquired immense experience in the 
handling of legal problems and must be aware 
of desirable changes in the actual day to day 
operation of the law as it proceeds through the 
law offices, the courts, and government agencies. 
We must, of course, rely on this body of experi- 
ence for ideas, for practical advice on how 
proposed changes may work, and for study and 
research. We are also aware that it is important 
to discuss with the practising profession changes 
we may come to advocate which may seem to 
present—and may actually present—challenges 
to accepted ways of doing things, to assumptions 
that have gone unchallenged for too long. 


recherche et de la planification juridiques qui a 
rendu possible la participation de M. E.A. Tollef- 
son aux travaux de notre section de recherche 
sur la preuve. Nous avons eu aussi des échanges 
de vue utiles sur des sujets d’intérét commun 
avec le ministére du Solliciteur général et avec 
Statistique Canada. 


la commission, 
la communauté, 
VPhomme de loi 


La réforme du droit n’intéresse pas uniquement 
les avocats. Dans notre société moderne, les lois 
affectent tous les citoyens sans exception et, 
parfois, de trés grave fagon. C’est d’ailleurs pour 
cette raison que nous nous sommes imposés 
comme ligne de conduite d’impliquer le grand 
public, et non simplement les hommes de loi, a 
nos travaux de modernisation du droit. Pour ce 
motif, nous avons consulté le public au moment 
de dresser notre programme. Et c’est notre 
volonté profonde de continuer a le consulter au 
fur et 4 mesure que nos études et nos recherches 
atteindront des étapes déterminantes. 


I] n’en reste pas moins vrai que toute modifica- 
tion de la loi provoque une répercussion immé- 
diate sur la profession juridique elle-méme. Il 
est exact aussi que la profession a acquis une 
vaste expérience dans la conduite des questions 
juridiques et qu’elle n’ignore pas la nécessité des 
changements qui s’imposent dans le cheminement 
quotidien du droit qui emprunte la voie des 
bureaux d’avocats, des tribunaux et des organis- 
mes gouvernementaux. Naturellement, nous de- 
vons compter sur ce réservoir d’expérience pour 
recueillir des idées et des conseils techniques sur 
lapplication pratique des changements que nous 
avanc¢ons. Nous comptons aussi sur cette aide pour 
nos études et nos recherches. Nous savons aussi 
combien il est important de discuter avec les 
avocats les changements que nous serons amenés 
a préconiser car ils peuvent sembler étre des 
défis—et probablement, en seront-ils—a des habi- 
tudes bien enracinées et a des postulats qui depuis 
trop longtemps n’ont pas subi le feu de la 
contestation. 
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We have already had significant evidence of 
the willingness of the practising bar to cooper- 
ate. During our early months, John L. Farris, 
Q.C., President of the Canadian Bar Associa- 
tion, visited us and offered the close coopera- 
tion of the Association. Mr. Farris also was 
present at the meeting of the federal and pro- 
vincial law reform commissions held in March 
and discussed ways in which the Bar Associa- 
tion could assist in law reform. This manifesta- 
tion of interest came as no surprise. It is after 
all true that the formation of the Law Reform 
Commission of Canada was to some extent a 
consequence of the representations made by the 
Canadian Bar Association for the establishment 
of a law reform agency at the federal level. One 
of the important services the Association has 
offered to us, and which we have welcomed, is 
to prepare and to keep up to date an inventory 
of the research being carried on by the Associ- 
ation and by its various committees and sections 
at the national and at the provincial levels. This 
will facilitate our access to the thinking of the 
profession on legal change. 


We appreciate the interest of the Canadian 
judiciary, of federal and provincial judges, in 
our program and acknowledge the helpful sug- 
gestions they advanced during the year. 


We are also, of course, aware of the vital role 
of the university law faculties and schools in 
the process of law reform. A primary function 
of the legal academic community is to examine, 
to criticize, and to recommend changes in the 
legal system. We intend to take full advantage 
of the work they are doing. Already we have 
drawn on the law schools for project directors and 
on their recent graduates for research per- 
sonnel. We are conscious that there is a balance 
to be maintained. We naturally wish to obtain 
the services of some law teachers to serve with 
us for periods of one, two or three years and 
also to secure the benefit of the services of 
others while they remain on the campus. We 
are anxious, however, not to impair the ongoing 
functioning of the law schools. As we proceed 
we hope not to lose sight of the importance of 
maintaining an appropriate balance. 


Le Barreau nous a déja fourni la preuve non 
€quivoque de sa volonté de collaborer avec nous. 
Dés les premiers mois, Me John L. Farris, c.r., 
président de l’Association du barreau canadien, 
nous rendit visite et nous offrit la collaboration 
active de l’association. Il participa a notre réu- 
nion du mois de mars groupant les commissions 
fédérale et provinciales de réforme du droit, au 
cours de laquelle il nous exposa les moyens que 
le Barreau est disposé a nous fournir au titre de 
son concours a la réforme du droit. Cette mani- 
festation d’intérét était attendue et ne nous a pas 
surpris; car, aprés tout, il est juste de dire que 
la Commission de réforme du droit du Canada 
a été formée, dans une certaine mesure, sur 
les instances de |l’Association du barreau cana- 
dien, qui demandait la création d’un tel orga- 
nisme au palier fédéral. L’un des services im- 
portants que l'association nous a proposés, et que 
nous acceptons avec plaisir, consiste a préparer 
et a tenir 4 jour un inventaire des recherches 
entreprises par l’association et par ses différents 
comités et sections tant sur les plans national que 
provinciaux. Ceci nous aidera a nous pénétrer de 
Popinion de la profession sur l’évolution des lois. 


Nous sommes reconnaissants de lobligeance des 
autorités judiciaires canadiennes, des juges fé- 
déraux et provinciaux, pour lintérét qu’ils ont 
manifesté a lendroit de notre programme, et 
pour les suggestions utiles quwils nous ont pré- 
sentées durant l’année. 


Nous sommes tout aussi conscients du rdéle vital 
que jouent les facultés de droit et les autres Ecoles 
professionnelles des universités dans l’élaboration 
de la réforme du droit. Examiner, critiquer et re- 
commander les changements qui s’imposent dans 
le domaine juridique est Pune des principales attri- 
butions des juristes de la communauté académi- 
que. Nous nous proposons de tirer parti au 
maximum des travaux qu’ils poursuivent. Nous 
avons déja mis a profit les ressources des facultés 
de droit pour le recrutement de directeurs de 
sections de recherche et nous avons fait appel 
a leurs nouveaux diplémés pour remplir des postes 
d’attachés de recherche. Nous savons pertinem- 
ment qu'il y a lieu de maintenir un é€quilibre 
dans ce domaine. Naturellement, nous cherchons 
a retenir les services de certains professeurs de 
droit pour une durée d’une, deux ou trois années 
et, en méme temps, nous escomptons aussi profi- 
ter du concours d’autres professeurs sans empicter 
sur leurs services réguliers aux universités. Toute- 


Law is, of course, much more than a system of 
rules and an authoritative structure for regulat- 
ing society in a formal way. Law is a social 
science and as such must be concerned with the 
social, psychological, economic, political and 
cultural forces within which it operates and of 
which it is itself an integral part. Law reform, 
if it is to succeed, must take advantage of the 
skills of the social scientists. Our concern with 
social science involvement will, we hope, become 
ever more apparent as our studies proceed. 


organization 
and administration 


The Commission, comprising as it does four mem- 
bers devoting full time to its activities and two 
part-time members engaged in law practice, has 
a continuing responsibility to serve as a closely 
integrated group to plan, to direct, and to share 
actively in the ongoing research of the projects. 
Each of the full-time commissioners has assumed 
over-all supervision of a group of projects and 
shares personally in the discussions and debates of 
the research teams. The Commission held ten 
meetings during its first year, including the joint 
meeting with the British Columbia Commission 
in December. 


The Chairman is the chief executive officer of the 
Commission. As such he has supervision over its 
work and staff. In his absence, the Vice-Chair- 
man acts in his place. 


fois, notre souci est de ne pas bouleverser le 
fonctionnement des facultés de droit. Nous con- 
tinuerons donc a ne pas perdre de vue tout au long 
de nos travaux importance de conserver un 
équilibre convenable. 


Naturellement, la loi est loin d’étre simplement 
un agrégat de régles et un appareil autoritaire 
chargés d’imposer a la société une réglementation 
formaliste. Le droit est une science sociale, et 
comme telle, ne peut se soustraire aux forces 
sociales, psychologiques, économiques, politiques 
et culturelles dont elle fait intégralement partie 
et a Tintérieur desquelles elle s’exerce. La ré- 
forme du droit ne saurait prétendre a la réussite 
sans l’apport des spécialistes des sciences sociales. 
Notre engagement dans le domaine des sciences 
sociales deviendra, nous le souhaitons, de plus en 
plus apparent a mesure de la progression de nos 
études. 


organisation 
et administration 


La Commission est composée, comme le veut la 
loi qui la régit, de quatre commissaires qui lui 
consacrent tout leur temps et de deux commis- 
saires a temps partiel qui continuent la pratique 
du droit. Sa responsabilité permanente en fait 
une €quipe étroitement unie qui planifie et dirige 
la mise a jour des recherches et qui y participe 
activement. Chacun des commissaires A temps 
plein assume la direction générale d’un secteur 
d’études et participe personnellement aux ré- 
unions et aux débats des sections de recherche. 
Durant la premiére année, la Commission a tenu 
dix assemblées, y compris la réunion conjointe 
de décembre avec la Commission de la Colombie 
britannique. 


Le président est le fonctionnaire administratif en 
chef de la Commission; en cette qualité, il a la 
haute direction des travaux et du personnel de 


la Commission. En son absence, le vice-président 
le remplace. 
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Mr. Jean Cété was appointed Secretary of the 
Commission and served as such during the year. 


In hiring personnel the Commission is authorized 
to proceed in two ways. Officers and employees 
necessary for the conduct of the work of the 
Commission may be appointed in accordance with 
the Public Service Employment Act. The Com- 
mission may, however, engage the services of per- 
sons with technical or special knowledge to assist 
in the performance of its duties. Such personnel 
may be hired on a temporary basis or for specific 
projects; their remuneration may be fixed by the 
Commission with the approval of the Minister of 
Justice. 


The secretarial and clerical staff we have em- 
ployed have been appointed under the Public 
Service Employment Act. The project directors 
and research officers, on the other hand, have 
been engaged for specific periods under contract. 
A list showing the names of the commissioners 
and of the project directors and research officers 
is attached to this report. The persons listed are 
those who were serving full-time with the Com- 
mission or as part-time consultants to the Com- 
mission as of May 31, 1972. Other contracts had 
been awarded by that time, but the contractees 
had not yet joined the Commission. 


conclusion 


The Commission achieved positive results in its 
first year of operation. Our organization is 
established, our first program is approved, our 
studies are moving forward, and our methods of 
research and consultation are developing. More- 
over, the House of Commons Standing Committee 
on Justice and Legal Affairs expressed, when we 
appeared before it last March, satisfaction with 
the progress achieved. We are grateful to the 
members of the Committee for their support. This 
satisfactory beginning could not have been 
achieved without the common effort of many peo- 
ple. We wish to express our deep appreciation to 
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Me Jean Coté fut nommé secrétaire de la Com- 
mission et exerca ses fonctions durant toute 
Pannée. 


Pour le recrutement du personnel, la Commission 
est habilitée a agir de deux maniéres. Les fonc- 
tionnaires et le personnel de soutien nécessaire 
a la bonne marche des travaux de la Commission 
peuvent étre nommés en vertu de la Loi sur l’em- 
ploi dans la Fonction publique. Toutefois, la 
Commission peut retenir les services de techni- 
ciens ou de spécialistes pour l’aider dans l’exécu- 
tion de ses obligations. Ces derniers peuvent étre 
engagés soit a titre provisoire soit pour des études 
particulieres; leur rémunération, quoique fixée par 
la Commission, requiert approbation du ministre 
de la Justice. 


Nos secrétaires et autres employés de soutien 
administratif furent embauchés en vertu de la 
Loi sur Vemploi dans la Fonction publique. 
D’autre part, les directeurs de sections de re- 
cherche et les attachés de recherche furent engagés 
par contrat, pour des durées déterminées. Les 
noms des commissaires, des directeurs de sections 
de recherche ainsi que des attachés de recherche 
figurent en annexe au présent rapport. Y sont 
mentionnés seulement les personnes qui, a la date 
du 31 mai 1972, travaillaient a la Commission a 
plein temps ou a temps partiel en qualité de con- 
seillers. A ce jour d’autres contrats avaient aussi 
été accordés, mais les contractants n’avaient pas 
encore assumé leurs fonctions. 


conclusion 


Le bilan de cette premicre année d’activités de la 
Commission est positif. Nos structures sont en 
place, notre premier programme est approuvé, nos 
études vont bon train et notre méthodologie de 
recherche et de consultation se précise. Le 
Comité permanent de la Chambre des Communes 
sur la justice et les affaires juridiques s’est d’ail- 
leurs déclaré, lors de notre comparution devant 
lui au mois de mars dernier, satisfait des progres 
accomplis. Cet encouragement nous est précieux 
et nous en remercions les membres du comité. 
Ce bon départ est le résultat de l’effort concerté 
de plusieurs personnes. Nous désirons aussi expri- 


the members of our research, secretarial, clerical 
and administrative staff for their faithful and 
dedicated service. 


We wish also to express to you, Mr. Minister, 
and to your predecessor, the Honourable John N. 
Turner, Q.C., who was so directly involved in 
our establishment, our thanks for your interest 
and support. 
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mer notre vive reconnaissance aux membres de 
notre personnel de recherche et de soutien admi- 
nistratif pour leur loyauté et leur dévouement. 


Nous désirons également vous exprimer, M. le 
Ministre, ainsi qu’a votre prédécesseur, l’hono- 
rable John N. Turner, c.r., premier grand respon- 
sable de la création de la Commission, notre 
gratitude pour votre intérét et votre soutien. 


Respectfully submitted, Respectueusement, 


Vo Slee 


E. Patrick Hartt 


Chairman président 


Antonio Lamer 


Vice-Chairman vice-président 
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Martin L. Friedland 


Commissioner commissaire 


William F. Ryan 
Commissioner commissaire 


Claire Barrette-Joncas, 


Commissioner commissaire 


fds, 


John D. McAlpine 


Commissioner commissaire 
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This, the second annual report of the Law Reform Commission of Canada, submitted in accordance with section 17 
of the Law Reform Commission Act, covers the period from June 1st, 1972 to May 3ist, 1973. 


The present members of the Commission are: 

Chairman — the Honourable E. Patrick Hartt, Justice of the Supreme Court of Ontario. 
Vice-Chairman _ the Honourable Antonio Lamer, Justice of the Superior Court of Quebec. 
William F. Ryan, Q.C., Professor of Law of the Faculty of Law at the 
University of New Brunswick. 

_ Dr. J.W. Mohr, Professor at Osgoode Hall Law School and the Department 


of Sociology, York University (replaced Dr. Martin L. Friedland, January 
19973). 


Full-time members 


Part-time members — Mme Claire Barrette-Joncas Q.C., member of the Bar of the Province of 
Québec. 


— John D. McAlpine, member of the Bar of the Province of British Columbia. 


The staff of the Commission consists of Mr. Jean Coté, B.A., B.Ph., LL.B., Secretary, Judge René J. Marin, Special 
Assistant and Coordinator, Colonel (Ret’d) H.G. Oliver, LL.B., member of the Bar of British Columbia, Director of 
Operations, and research personnel totalling, during the year under review, twenty-three. A list of names of research 
staff appears inPART Illof this report. 
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“Bad laws’, said Burke, ‘‘are the worst form of tyranny’’. They are a tyranny every freedom-loving nation must fight 
to prevent. And they are a tyranny the Law Reform Commission in Canada was expressly designed to combat. 


For its task is, in the words of the Law Reform Commission Act, nothing less than a ‘‘continuing and systematic 
review of the laws of Canada with a view to their improvement, modernization and reform’’. It is to try and ensure 
that Canada does not have laws that are bad. 


But when is a law a bad law? What criteria should we use, what sort of inquiry should we make and what laws 
should we scrutinize first? These were the questions our first year raised. 


Our answers were given in our First Research Program and in our First Annual Report. In these we outlined the 
research we planned to do, explained our methods of inquiry and sketched a general strategy. 


Our second year saw progress on all three fronts. Research continued, working methods grew more sophisticated and 
strategy became more sure. 


Strategy 


Strategy indeed was our first problem. Not only did we have to decide which laws to start with, what methods to 
employ and what overall line of approach to adopt. We also had to decide how long we should spend on determining 
our line of approach, how long on planning our strategy. 


We had two alternatives: an immediate start on specific laws or a preliminary search for principles and criteria to 
evaluate the laws — a practical or a theoretical approach. Each had attractions. 


A start on specific laws had a two-fold appeal. Ours is after all a practical task — to reform, not to speculate. And 
abstractions divorced from living issues lose touch with reality. How, for example, could we discuss the aims and 
functions of the criminal law without detailed reference to such problems as obscenity, fitness to plead or contempt 
of court? A practical approach was essential. 


Would it work, though? How could we judge whether the laws need improving without first fixing on criteria of 


evaluation? How could we decide for example whether the law of obscenity, fitness to plead or contempt of court 
need an overhaul until we had clarified the aims and purposes of the criminal law as a whole? Our review was to be 
systematic, and systematic review needs basic principles to give direction. Otherwise our efforts would be reduced to 
“housekeeping” — dusting a bit of obsolescence off this law, clearing up a bit of untidiness in that one. Clearly a 


theoretical approach was inevitable. 


But did we have time? Such an approach would lead to the deepest and most unanswerable questions of ethics and 
philosophy. The quest could be endless. Start on it and we might never reach the actual laws at all. 


Here was our dilemma. We couldn't manage without a theoretical basis but we couldn’t wait to get one before 
beginning on the laws. Which should we start with — the theory or the laws? 


Our answer was: both. We would look at theory and laws at the same time. Later we might have to revise our 
program in the light of the theory that developed. Meanwhile theory would serve to give direction to our more 
practically oriented research, and the latter would help illuminate the theory with real living problems. Theory and 
practice could go hand in hand, and each would help the other. 


And so it proved. For this is how we began. We started to scrutinize specific laws straight away and we also initiated 
a search for theory. But first a choice of research topics had to be made. 


What it was appears in our Research Program and in our First Annual Report. For reasons there set out we decided 
to devote most of our resources to criminal law and evidence. However, we also began work on family law because 
of public demand, and on expropriation law because of the evident need for its clarification. We were already 
canvassing in a preliminary way the administrative law areas’ reform needs; we began preliminary work of a similar 
nature on the law relating to payments. More detail of our work in these areas is contained in PART II of this 


Report. 
Dialectic 


At the same time, we started to look for an under-lying theoretical base, and since our chief concern was with the 
criminal law, we began to examine the aims and purposes of the criminal law. This we decided to do ona continuing 
basis. The questions we asked were: how should we identify the kinds of conduct to be prohibited by law? how 
analyse the purposes of punishment? how devise alternatives to the criminal law? how assess the effectiveness of 
the adversary system? Such questions were constantly raised by the practical work of the projects themselves. 


To answer them, however, we needed some special framework over and above the individual projects. In our second 
year, therefore, we set up an “aims and purposes’’ committee to examine the criminal law in its most general aspects. 
Originally a small committee, consisting of the commissioners themselves and the project directors, it grew to admit 
researchers as well. Currently it meets each month under the direction of the Vice-Chairman. 


Its meetings confirmed the wisdom of combining theory and practice. There is no better way, we found, to explore 
the larger questions than by concentrating on particular issues, and no particular issue can be adequately treated 
without exploring the larger questions. A dialectic between the general and the particular was essential. 


Such a dialectic the committee deliberately fostered. Discussions of general questions alternated with discussion of 
specific issues. General discussion would be led by a Commissioner; specific discussion would be led by a project 
director bringing forward particular problems arising out of his project’s research work. 


The meetings also confirmed the need to explore the gap between myth and reality in the criminal law. We think of 
the law as mainly concerned with serious crimes, yet the vast majority of prosecutions are for minor offences. We 
think of crimes as acts committed by strangers against strangers, yet the typical crime of violence takes place within 
a family or family-type context. We think of criminal courts as mainly trying to establish guilt or innocence, yet 
most defendants enter pleas of guilty. 


Hence the need for empirical investigation. We have to discover what is really happening, not just what we think is 
happening. Systematic review must look outside the law in the books, the statutes and the cases. It must look at the 
law that lives in the courts, the police stations, the prisons and the streets. It must also look at how public officials at 
all levels apply the law. This is why we have laid increasing emphasis on empirical research in all our projects — not 


only in the criminal law and evidence fields but also in our study of family law, expropriation and administrative 
law. 


What values? 


Above all, however, the meetings highlighted a basic problem about values. For the criminal law is par excellence 
that part of the law that enshrines and underlines certain social values — e.g. physical integrity, security of property, 
and honesty. The criminal law is a description of the society in which we live. 


But is it the right description? Does it describe the society we really have? And is this the society we really want? 
If it is not, whose values should the criminal law enshrine? 


The problem appears in the Commission’s own terms of reference. Section 11 of the Act includes among the 
Commission’s objectives ‘the development of new approaches to the law and new concepts of law to respond to the 
changing needs of modern Canadian Society’’. But whose approaches are these to be? 


Should the Commission decide the approach and dictate the values the criminal law should enshrine? Yet what 
mandate has a small, unelected body, consisting mainly of lawyers, to impose its own values on the rest of society? 


Should it look then for the values held by society at large? Is its job really one of market research and opinion polls 
— telling the country what the country thinks about the criminal law? Neither alternative seems right. 


The Commission is trying a third approach. First it is trying to discover, by looking at the criminal law itself, the 
values which that law enshrines. This involves looking at all aspects of the law: the way it is enforced, the people 
against whom it is enforced and the way they are treated. Only such an overall view will elucidate the values implicit 
in the law. 


Secondly, it is asking if these are the values Canadians would want to see in their law. Does the criminal process take 
as much account as we should wish of the victims of crime? Does it do enough to help victim, offender and society 
itself discover and understand the social problem of which the offence may be merely the symptom? 


Thirdly, the Commission is asking whether the values enshrined in the law are the values that ought to be there. Can 
they be supported by rational argument? Can they be shown to be necessary or desirable in any society — or at least 
in the sort of society Canadians want? Can we show for example, as Mill tried to show, that liberty must take 
precedence? Or can we show that the common good requires that liberty at times defer to other values? 


So the values the Commission seeks are not simply values of its own preference, nor are they simply the values 
currently held by the majority of Canadians. They are those values which, in the light of the general views current in 
Canadian society, could best be rationally supported and defended. The Commission aims not just to recommend 
these values but to support them with argument to show that these are the values most worthy of support. 


This then is our strategy — a combination of practice and theory, an attempt to see the general through the 


particular and vice versa, an effort to distinguish myth from reality with the help of empirical research and an 
endeavour to engage the public in a continuing dialogue. 


Methodology 


Of these three limbs of our strategy we have already dealt with the first — trying to see the general through the 
particular. We now turn to the other two — empirical research and public consultation. 


Empirical Research 
As a Commission we are committed to the principle of empirical research. Our first job is to discover the actual 
living law, the law that really governs Canadian people. For this it is not enough to rely on conventional wisdom, 


popular belief and traditional assumptions. Experiment, questionnaires, surveys and all the other weapons of the 
social scientist must be called into play. 


Some of course are hard to employ. Experiment, for example, has a limited place in the legal system for various 
reasons. Occasionally, however, it can be used. One example amongst others is the project we undertook in East 
York, Toronto. 


The purpose of that project is to define situations giving rise to invocation of the criminal law sanction, to evaluate 
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the effectiveness of existing methods of crime prevention and control, and to develop alternative ways of resolving 
disputes. In cooperation with the Metropolitan Toronto Police and other specialized agencies, the East York Project 
is experimenting by diverting selected defendants out of the normal criminal justice system and into a reconciliation 
process. Such diversion can only be achieved if all parties agree — the defendant himself, the victim and the police. 
Questions of civil liberty, of course, and the rights of the accused must be carefully watched, and not all cases are 
suitable for the “diversionary option”. Needless to say, the whole project was discussed with the federal Department 
of Justice, the Ontario Department of Justice, the Toronto Police Commission and the Metropolitan Toronto Police 


before ever it was begun. 


Initial results confirm the value of mounting the experiment. Present findings are that where victim and accused are 
connected by a continuing relationship (e.g. in a family or neighbourhood context), reconciliation surpasses the 
ordinary criminal trial on all fronts. The victim’s needs are better served; the accused is brought to a better 
understanding of the wrong done to the victim; and the flexibility of manoeuvers in conciliation makes better 
allowance for the grey areas of the dispute than does the ordinary criminal trial which tends to see disputes entirely 
in black and white with either one side or the other the total winner. Finally the parties and society benefit by the 
fact that defendant and victim go back to their continuing relationship at an improved level. The whole process 
becomes more of a learning process. 


Experiment, however, has a limited role. For the most part we have had to rely on other empirical techniques. Most 
useful is the questionnaire survey, which we employed, for example, in the Expropriation Project to document the 
experience of officials, companies and others involved with the law as it is applied. Questionnaires have also been 
used in work done by the Criminal Procedure Project relating to pre-trial discovery. How far is the prosecution 
prepared to reveal to the defence those concrete particulars that substantiate the charge? Nothing less than a survey 
of prosecutors and defence counsel could provide the answer. Such a survey the Project carried out, sending 
questionnaires to lawyers in various parts of the country. And, though the work has not yet been completed, one 
fact that emerges is that there is no uniform practice in Canada; practice in one region may be totally different from 
that in another, and even from prosecutor to prosecutor within a region. 


Much empirical work, however, can be achieved by simply examining data already recorded in files, records, 
statistics and other material. Much too can be done through discussion and consultation with those actually working 
in the field. An example is the Criminal Law Project’s work on strict liability. 


The problem of strict liability is that there is a large number of offences of which a person can be found guilty 
without any fault on his part: to make an honest and unavoidable mistake is simply no defence. This, it is argued, is 
unfair and unjust. All the same, comes the reply, in the areas where such offences are to be found — in the laws 
regulating retailers and manufacturers, laws there to ensure that high standards of safety, hygiene and so on are 
maintained — strict liability is essential: we would never get convictions without it. 


From a research standpoint, however, the problem of strict liability is that we know so little about it. How many of 
these offences really exist? Do law-enforcers really prosecute people who are not at fault? And is strict liability the 
best way of keeping retailers and manufacturers up to the mark? 


To answer these questions we undertook three different inquiries. We investigated the actual size of the problem. 
How many offences of this kind are there in law — in statutes, regulations and elsewhere? For this investigation we 
made a careful examination of federal and provincial statutes and regulations. In this, as in other areas, our 
examination of federal law was much assisted by use of the QUIC/LAW computer service, which shortened our 
labours immensely, and we were grateful for the help and cooperation QUIC/LAW afforded to us. Our researches 
indicated that in any province the number of strict liability offences in force (including federal and provincial, but 
excluding municipal, law) was nearly 40,000. 


An examination of annual criminal statistics suggested that in each year across Canada there might well be 1,400,000 
prosecutions for offences of strict liability. 


Our second inquiry was into the realities of the prosecution for such offences. With the help and cooperation of the 
Department of Consumer and Corporate Affairs we commissioned an investigation into the law enforcement in the 
field of misleading advertising, food and drugs, and weights and measures, This involved detailed examination of 
departmental files and records, lengthy interviews with those actually making the decision whether or not to 


piles and careful discussion with both the administrators involved and the relevant members of the Department 
of Justice. 


The inquiry shows that in practice Prosecution rarely ensues in the absence of fault on the part of the defendant. It 


ae suggests that in these areas the criminal law process is not necessarily the most effective way of enforcing the 
aw. 


10 


| 


But so long as we rely on the criminal law the question remains whether strict liability does more to maintain 
standards than would laws based on negligence. Strict liability means greater probability of conviction. Negligence 
would mean greater probability of court investigation into the defendant's trade practice. Which is the greater 
deterrent? This we are currently trying to ascertain. 


But even without mounting actual empirical investigations like those mentioned above, the Commission is mindful 
of the need to discover what actually takes place. And this can often be done adequately by consultation with those 
involved in the field. In its work on insanity, for example, the Criminal Law Project has instituted a continuing 
dialogue with the Canadian Psychiatric Association and Mental Health/Canada. In its work on contempt of court, 
it is undertaking discussions with selected members of the judiciary and the bar. In its work on expropriation law, 
the Expropriation Law Project has held extensive conversations with knowledgeable lawyers, judges and officials. In 
the administrative law project, consultation with both those regulating and those regulated provides significant 
research findings. 


The Commission would emphasize, however, that every piece of empirical research need not be one of monumental 
proportions. Unlike an ad hoc commission (such as the Commission on the Non-Medical Use of Drugs) set up to 
consider one problem and able, therefore, to devote all its investigations to that problem, we are a permanent 
Commission appointed to consider all aspects of the law. We have tended, therefore, to make use of smaller-scale 
(though still substantial) inquiries, on the basis that small-scale investigations have a value too and that our inquiries 
have to reach practical conclusions in the near future. 


We would also emphasize that empirical research should not be undertaken unnecessarily. There is nothing gained by 
duplication. Take for example the problem of obscenity. 


Before making our recommendations on obscenity, we had to ask how much harm, if any, results from exposure to 
obscene books, pictures, and so on. Now a great deal of empirical research could be done to find out. But it already 
had been — by the United States Commission on Obscenity and Pornography, and at a cost of $2,000.000. 


And the question how much (if any) harm results from such exposure was, we felt, a general question about human 
beings, a question general enough not to necessitate separate research and investigation in each different country. So 
as far as the problem of obscenity is a question of fact, we felt we could afford to rely on the United States research. 


As far as it is a question of value-judgment, however, it would be important to find out the values Canadians hold 
and the judgments they make. For this purpose surveys are invaluable. They are also, unfortunately, expensive. 
Accordingly, the Commission is at present considering various possible lines of inquiry, and discussions are in 
progress with certain universities as well as with Statistics Canada. 


This then is our attitude to empirical research. We are convinced of its general necessity. As for particular cases, 
where necessary we embark on it; where unnecessary, we prefer not to squander scarce resources on what may at 
best be little more than pure reduplication. 


In all this we are helped by the growing awareness of legal scholars of the methods and techniques of the social 
sciences, by their increasing facility with these techniques, and by the help and cooperation we are receiving from 
colleagues in the social sciences. 


What is needed, however, is a continuing base of information about the law, the legal system and law enforcement in 
its entirety. Many of the findings of our inquiries could only have been found by ad hoc investigation. For until 
investigators had looked for the information, no one had thought to record and collate it in the form we required. 
Today, however, we are Moving into an era when more and more accurate factual information about how the law 
really works and about what really happens in practice is becoming essential if the legal system is to be made to 
function as society wishes it to do. The Commission, therefore, is exploring ways of ensuring the existence of just 
such a continuing base of accurate and up-to-date information. This is useful to discover reform needs, but will also 
serve to assess the success of implemented reform. 


Public Consultation 


Public consultation too is something to which the Commission is committed. Indeed the Act exhorts the 
Commission to “receive and consider any proposals for the reform of the law that may be made or referred to it by 
any body or person’’. Even without this statutory guide, the views of the Canadian public are crucial, for, as we said 
in our published research program, ‘‘the law depends on a broad consensus to achieve an effective ordering of social 
relations in a democratic society’ and we “envisage the process of law reform as involving a reciprocal educative 
function”. 
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Our initial efforts in consulting the public are described in our First Annuel Report. They confirmed ourview that 
we were expected to deal first with the criminal law. They also suggested, however, that family law warranted 
greater emphasis than we had originally intended to give it. Of this we took account In planning our program. 


In carrying out that program we have continued to strive for a dialogue with the public. 


Our general method — though we may on occasion depart from it in the future — is as follows. As soon as a project 
has completed its work on a given topic, we publish its findings as a study paper. This paper we distribute for 
comment to special interest groups, depending on the topic, and to private individuals. At the same time we attempt 
to arrange extensive coverage for the paper in the press, television and radio. In the light of its reception and the 
comments and criticisms we receive the Commission itself then prepares a Working Paper embodying its own 
tentative recommendations. This Working Paper is given similar but wider coverage. Finally, in the light of its 
reception the Commission prepares a final report to Parliament, including, where necessary, draft legislation. 


A detailed example can be seen in our work on the law of obscenity. On this, the Criminal Law Project produced a 
study paper to do four things: to raise the issues, to review the empirical findings, to explore the problems from a 
philosophical standpoint and to set out the Project’s reasoning and recommendations. 


These were (1) that obscenity should by and large be taken out of the criminal law and that it should no longer be 
an offence to sell or display obscene literature or representations; (2) that it should remain an offence to exhibit 
such materia! in public; and (3) that it should remain an offence to sell such material to young persons. 


The first recommendation was based on two premises: the first being the lack of evidence that any harm resulted 
from such display; while the second was that, in the absence of such evidence, freedom of expression should take 
priority. The next recommendation was based on the principle that, even in the absence of harm, individual 
members of the public should be free from involuntary exposure to offensive material they might not want to see, 
particularly when it would be possible for those wishing to view such material to go voluntarily to places where it 
could be lawfully on display. The third recommendation was based on the principle that, subject to overriding 
considerations of public policy and the welfare of the child himself, it is the parent's right to decide how to bring up 
his child. Even if it cannot be established that actual harm results from premature exposure to obscene materials, 
nevertheless many parents may well fear that it may result. And can their views simply be dismissed as an old Wives’ 
tale? 


These recommendations, together with the supporting arguments contained in the study paper, were sent out and 
issued to the Press. Members of the Criminal Law Project appeared on television and took part in radio programs to 
explain and defend the recommendations. And discussions were held with associations and other bodies. 


The next step now is for the Commission to prepare its own Working Paper on obscenity. This it is currently 
working on. 


To some extent the responses have been disappointing. This is not because of criticism or the lack of it. Indeed some 
of the criticism we have encountered has been significantly strong, and it has been all the more welcome to the 
Commission. For it is only in the light of such criticism that we can assess how far we are reaching members of the 
public, and at the same time clarify our own final recommendations, which we shall eventually put forward to 
Parliament. 


Disappointment comes rather from our failure to generate as much interest and discussion as we had expected. To 
some degree the failure is ours, for we realise that we have much to learn in the matter of consulting the public. To 
some degree, however, it could be a failure on the part of the public. For what we are aiming at is a dialogue with 
the public, and a dialogue has two participants. Admittedly the Commission must initiate such a dialogue, but the 
public too has an obligation — if it desires any input into reforming its laws — to respond actively and take its full 
share. At present we are considering ways and means of helping and encouraging the public, through citizens’ 
associations and other bodies, to set up a continuing dialogue on all our recommendations with the Commission. 


For, as suggested above, law reform involves a reciprocal educative function. The Commission seeks to educate the 
public by making it think about its laws, their shortcomings and the issues involved. But the Commission hopes also 


to be educated by the public, which after all is the vast repository of all those values and concepts on which our laws 
are based. 


Indeed, one gratifying outcome of our attempts at public consultation has been the extent to which members of the 
public are coming to regard the Commission as a sort of Open Forum on the law. The reactions to our study papers, 
the reception of the addresses given across the country by the Chairman, Vice-Chairman and other Commissioners, 
and the correspondence arriving daily at the Commission offices show how Canadians value the opportunity of 
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thinking about their laws. Not everyone has agreed with our proposals but most have welcomed the chance to think 
about and discuss the underlying problems. Some have even considered the process an educative one. 


But this sort of process should begin early, for example in the schools. For this reason the Commission is particularly 
anxious to encourage and to improve courses on law in the schools. Preliminary steps are already being taken. The 
Commission is encouraging the preparation of a special course of a jurisprudential kind to enable high school 
students to grapple with the basic issues. And the Commission takes every opportunity to meet students either here 
at the Commission or in the schools themselves. 


This then is our attitude to public consultation. We welcome it; indeed we press for it. And we shall do everything in 
our power to foster it. We would only stress that some of the responsibility rests with the public itself. 


We realise, of course, that the public has many interests, many concerns and many calls on its time. We realize too 
that to the average man the law may not always seem of the utmost relevance. A change in the law may well seem of 
less immediate concern that a change in the tax rates. 


All the same, the laws of Canada are his laws. They are what govern and regulate him all the time. They, as much as 
anything else, are what produces the society we have. And if it is true that people get the governments they deserve, 
it is equally true that they get the laws they deserve. 


It is up to the average citizen, then, to see to it that he deserves good laws and that he gets good laws. To do this he 
has to take an active interest in the state of the law and make his input felt. In Canada he now has the means to do 
this — studying carefully, commenting on, and responding to, the recommendations of the federal Law Reform 
Commission. The opportunity for dialogue is there. It is up to the citizen to take it. What better way of fighting 
against the tyranny of bad laws? 
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Combining theory and practice, separating myth from reality, and informing our work by public consultation — this 
is our strategy. How has it worked in practice? How has it been implemented by the different Projects? 


Our major emphasis so far is on the criminal law and the law of evidence. It is in these fields that most of our 
projects were established. We divided them into five areas:- (1) general principles, (2) prohibited and regulated 
conduct, (3) criminal procedure, (4) sentencing and (5) evidence. 


We also, however, set up projects in: (6) family law, (7) administrative law, and (8) the law of expropriation. 


In addition, we inaugurated exploratory research work into (9) aspects of commercial law, and (10) the ongoing 
modernization of statutes. 


General Principles of Criminal Law 


Review of the criminal law begins with general principles. Here lie the deepest, most general and most urgent 
questions in our law. What is the best test of liability? Intention? Recklessness? Negligence? Mistake of law? 
These questions go beyond mere legal technicalities and into the realm of morality, they relate not to this or that 
offence but to the whole of the criminal law, and they concern principles never yet fully codified in our law. 


They call then for an approach as philosophical as it is practical. So the Criminal Law Project, which is concerned 
both with general principles and with prohibited and regulated conduct, has made a study of the fundamental 
axioms of the existing criminal law. Reflection on the law as it is reveals a cluster of implicit but inarticulated 
premises. Our criminal law works by persuasion, not compulsion: instead of acting by constraint it appeals to reason 
and seeks to make crime an “ill bargain” to the offender. It is rooted in the notion of the moral worth of the 
individual and of personal responsibility. And its sanctions aim at a variety of objectives. It is only in the light and 
full understanding of such basic premises that there can be any adequate review of the general principles of criminal 
law. 
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On a more practical, but still very general, level the Project has been investigating the problem of the architecture of 
the Criminal Code. How should a chapter on general principles be framed? Should there be one part on general 
principles of liability and another on general defences? Should the first part deal with such things as intent, 
knowledge, recklessness and negligence, and the second with mistake, duress and so on? Or would this be mere 
reduplication? For surely if guilt depends on knowledge, for example, then clearly mistake of fact nullifies guilt 
because it precludes knowledge, and there is no need to include mistake of fact as a separate defence. Alternatively, 
if we include it as a defence there is no need to provide that guilt depends on knowledge. Yet would there be 


anything to be said for doing both? 


But if the chapter does both, how should it organize the part on defences? Should it divide them into justifications 
and excuses? If so, where should it locate defences like infancy? For the rule that a child under seven can't be 
guilty by law of an offence is neither a justification nor an excuse. 


Finally, how should such a chapter relate to the rest of the Code? Should defences and rules about liability be 
wholly contained in an initial chapter? Or is there also room for them in the provisions relating to specific offen- 
ces? 


Questions like these are often best explored through the medium of specific problems. So the Project has 
simultaneously been investigating certain topics which raise these issues in their most crucial form. One is the 
problem of strict liability. How far should the law allow liability without fault? How far should it limit the defence 
of mistake? These questions, applying as they do primarily to regulatory laws in the area of health and welfare, 
business and commerce, prompt the further question why we should base liability on fault in any sense. Is killing 
any the less harmful because it is not done on purpose? Is it only deliberate homicide we need protection from? It 
is precisely because it raises all these basic issues that strict liability is such an instructive and important topic in any 
review of the criminal law. 


Equally instructive is the problem of insanity. Why should the law hold a person not responsible for acts done while 
he is insane? What basic values does such a rule enshrine? Why should the law refuse to try a person who is 
mentally unfit to stand trail? And what should it do with him meanwhile? Let him go and commit further crimes? 
Lock him up till he recovers, and so take away the liberty of a possibly innocent man? In seeking a justifiable 
solution to the problem the Project has been forced up against the question of the ultimate objective of the criminal 
trial itself. 


Consideration of the fundamental axioms of the criminal law and of the above-mentioned more specific topics 
highlights one thing above all else. This is the criminal law’s dedication to the notion of individual choice. The 
individual is left free to choose: he can keep the law and stay free from the intervention of the law enforcer, or 
break the law and pay the price. Insanity and duress, which the Project is also working on, bring out quite clearly the 
importance in our law of full and free choice. Strict liability shows a partial abandonment of this general stance 
and a consequent problem of inconsistency. Here is a central problem: Should guilt depend on choice? Does 
criminal behaviour? 


To date the Project has completed its study of the fundamental axioms, finished the first part of its work on strict 


liability, insanity and duress, and made a start on the architecture of the Code as well as on the more specific 
problem of corporate liability. 


Prohibited and Regulated Conduct 


In the end, however, general principles and defences relate to specific offences. The part played by intention, 
recklessness and so on can only be seen in the context of particular crimes such as homicide. The question of the 
scope and limit of the criminal law must be examined against a background of specific offences like obscenity. For 


this reason we have entrusted the investigation of prohibited and regulated conduct to the same Project as the 
general principles — the Criminal Law Project. 


But how begin examining specific offences? The Project's approach has been to take a leading offence from each of 
the categories into which crimes are traditionally classified. As an example of crimes of violence, or offences against 
the person, it has taken homicide, which is not only the most serious and dramatic member of ice category but also 
the one that best raises all the most fundamental issues concerning general principles. In the area of dishonesty, or 
offences against property, it has chosen theft and fraud, which is amongst other things the key to a study in enh of 
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the protection the criminal law affords to the credit system. From offences against the state and public order the 
Project has selected, as most in need of clarification, the offence of contempt of court, on which it has set up a 
special task force. Finally, there are the offences relating to sex and morality, which pose the question: Is legal 
enforcement of morality ever justified? This question, recently debated by Lord Devlin and Professor Hart, as a 
result of the English Wolfenden Committee’s proposals on homosexual offences, and more recently discussed in 
Canada by the Commission on the Non-Medical Use of Drugs, has also been scrutinized by the Criminal Law Project 
in its study on obscenity. This study, together with a study which the Project has commissioned on sex offences, is 
intimately connected with the Project’s work on the fundamental axioms as well! as with the Commission’s inquiry 
into the aims and purposes of the criminal law. 


If obscenity and sex offences raise problems about the scope of the criminal law, so do inchoate, or incomplete, 
offences like attempt, incitement and conspiracy. Obscenity raises the question whether the criminal law should 
intervene against certain activities. Attempt raises the question at what point it should intervene. For example, if the 
criminal law seeks to prevent murder, at what point should it intervene against the would-be murderer? When he 
points the gun at his victim? As soon as he buys the murder weapon? Or even before, e.g., when he plans to commit 
the crime? The problem is to maximize protection against harm while minimizing interference with liberty. To 
examine the problem the Project has focussed on conspiracy, which is by far the most important incomplete 
offence, if only because conspiracy is par excellence the crime committed by firms and corporations. 


So far the Project has completed a study on obscenity, begun work through a judicial task force in Montreal and 
with collaboration from the Manitoba Law Reform Commission on contempt of court, and is now investigating theft 
and fraud, on which a Study Paper has been commissioned and completed. Studies on sex offences, homicide and 
conspiracy have been commissioned and are under way. 


Criminal Procedure 


General principles, however, and specific offences are but one aspect of the criminal law and not necessarily the 
most important one. For rules of substance live by application and this calls for satisfactory rules of practice and 
procedure. Without adequate rules of procedure the best rules of substance are reduced to shadows. Well formulated 
principles of criminal liability count for nothing without rules ensuring satisfactory methods of trial. 


Alongside the other Projects, therefore, we established a Project on criminal procedure. Its task is nothing less than 
to examine and evaluate the whole of our existing criminal procedure. But what should be the basis of such an 
evaluation? What are the objectives of our procedure? To seek for truth regardless of all other considerations? To 
protect the accused against oppression? Or to process a maximum number of cases through the criminal justice 
system? Or a combination of ail three? 


Such questions the Project is studying by concentrating on particular problems highlighting these basic issues. One is 
the problem of plea bargaining. This shows most starkly the difference between our picture of the criminal process 
and its actual reality. Our picture is of a court investigating the guilt or innocence of an accused, deciding according 
to the evidence, and on conviction selecting the most appropriate sentence according to certain well-established 
criteria. Reality is all too different. In many cases the decision process we picture is replaced by prosecution and 
defence lawyers negotiating in order to arrive at a plea and a sentence agreeable to both sides. All this saves time and 
money. It maximizes the number of cases the system can deal with. And it suits both prosecutor and accused. 


But is it desirable? Or does it jar with our notions of the aims and purposes of the criminal law? Should liability be 
determined by bargaining instead of by evidence? Is it just to give the accused, not the sentence he deserves, but the 
sentence he'll accept? On the other hand, is plea bargaining here to stay? As things stand, can our society avoid it? 
Can we afford the alternative? 


Equally fundamental are the problems raised by the questions of “discovery”. Fair trial depends on the ability of the 
accused to fully meet the charge against him. For this he needs due notice of all evidence the prosecution relies on. 
How far should the prosection be compelled to give “discovery”, or make disclosure, of its case to the defence? 
How far does it actually do so? On this, a question more of practice than of law, the Project has conducted an 
extensive survey of the practice of prosecutors and defence lawyers across Canada to find out what really happens in 
our criminal courts. 


One thing brought out by studies of plea bargaining and discovery is the enormous part played in our criminal law 
by the prosecutor's discretion. How far is some such exercise of discretion inevitable? How far is it desirable? 
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Would we prefer a more inhuman and inflexible application of the criminal law — in the style of the laws of the 
Medes and the Persians “which alter not’? Or does justice have a human side as well as a divine? Should it be 


always blind or should it lift the bandage from time to time? 


This problem of discretion links up with another feature of our criminal procedure and one which is wholly 
undesirable. This is its extraordinary complexity. The present classification of offences has led to a multiplicity of 
courts with overlapping and competing jurisdictions. Would a unified criminal court be better? Should minor 
offences be dealt with differently from more serious ones? And what role should the jury play? 


These are basic questions which relate to the overall study of the aims and purposes of the criminal law, a study 
which conversely is illuminated by the Project’s own more specific investigations. To date the Project has completed 
the major part of its inquiry into plea bargaining, discovery and trial procedure in minor offences. Work is also 
proceeding on the unification of the criminal courts, on police powers of search and seizure, on the prosecutor's 
discretion in selecting the offence to charge, on the use of the jury and on the question of how far an accused who is 


acquitted should be paid his costs. 


Sentencing 


In the final analysis, however, the ‘““‘cash value” of a criminal justice system is its end result. And the immediate 
result is what happens to the man who has been convicted. Sentence, punishment and treatment of offenders, then, 
form an inevitable part of any review of the criminal law. 


In this, as in other areas, fruitful inquiry requires a dialectic between the general and the particular. At the most 
general level, and as a basis for its more detailed research, the Sentencing Project has been working on general 
principles of sentencing. More detailed investigation has been conducted into particular forms of dealing with 
offenders, such as fines and imprisonment. 


The inquiry into principles of sentencing raises many of the problems posed on the one hand by the Criminal Law 
Project’s study of the fundamental axioms, and on the other by the Commission’s inquiry into the aims and 
purposes of the criminal law. What are the current goals of the sentencing now carried out by the courts? Are the 
goals we profess identical with those we pursue? And are either of these identical with those we can reasonably 
expect to achieve? Is sentencing an art or a science or a mixture of both? Should the principles underlying 
sentencing be formulated and embodied in a sentencing code? Finally, should sentencing be done by judges or by 
administrative officials? 


Whatever the answers to these questions, how effective are the weapons in the armoury of the sentencing court? For 
all practical purposes the weapon of last resort is imprisonment. But just how efficaceous is this? How many 
ex-prisoners return to a life of crime? How does imprisonment compare with fines? What about hospital orders 
with an emphasis on treatment rather than punishment? 


All the same, it would be a mistake to place undue emphasis on the offender. On the contrary, the needs of the 
victim must be brought back into the centre of the stage. For this reason it is important to look into such notions as 
that of restitution by the offender and of criminal bankruptcy. Would such methods of depriving the offender of the 
fruits of his wrongdoing and of compelling him to compensate the person wronged produce in the end a better 
resolution of the whole problem of the criminal offence? 


In its investigation of these questions, both general and particular, the Sentencing Project has completed work on the 
general principles of sentencing, restitution by the offender, the role of imprisonment and hospital orders; and has 
begun work on fines and criminal bankruptcy. Work has also been planned on a study of persons convicted in 
magistrates’ courts to determine amongst other things the correlation between the poverty of the offender and the 


type of sentence imposed. Finally, a study has been planned on the problem of the dangerous offender, with 
particular reference to habitual and dangerous sex offenders. 


Evidence 
At the heart of the criminal process, and, in the eyes of many lawyers, of far more importance than the rest of the 
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criminal law, lies the law of evidence. Here stands a group of disparate, ill-connected and often unrationalized rules 
owing their origin to history, to common law and to the intuition of the judges. In developing the common law of 
England the judges were concerned to prevent ignorant juries taking the bit between their teeth, attaching undue 
weight to matters of little relevance, and galloping away from the main thrust of the evidence. Equally concerned 
too were they to protect the accused against bias and prejudice on the part of the jury. 


For this reason they created a whole set of rules of evidence. There is the rule that an accused’s previous convictions 
and bad character are not generally admitted in evidence before the verdict: the fact that the accused has committed 
previous thefts is no proof that he has committed this one. Then, there is the rule against hearsay. This provides that 
if you want to prove a fact in court you must call a witness who can testify about it from his own knowledge and 
not one who can only say what others have told him. As the judge informed Sam Weller in the case of Bardell v. 
Pickwick, “You mustn‘t tell us what the soldier said: it isn’t evidence.’’ And there are the rules about witnesses: 
when they can be compelled to give evidence, how far they can be made to incriminate themselves, and how far their 
credibility can be attacked. Such rules were never fully systematized or rationalized. For the most part, like Topsy, 
“they just growed”. 


Is this satisfactory? Is the legacy of the judges adequate to the needs of Canada today? Should the rules be 
changed? Should they be embodied in a statutory scheme? And should such a scheme take the form of a code or of 
a set of amendments to the present Evidence Act? These are the problems currently studied by the Evidence 
Project, whose concerns include not only the criminal but also the civil law. 


In grappling with them, the Project has paid special attention to the need to sift out reality from myth. As 
explained, many of the rules owe their origin to the need felt by judges to stop juries drawing unwarranted 
inferences. But how could they know what inferences juries drew, especially since the jury always decided in secret? 
Nowhere is the help of the social scientist more necessary than here, and the Project is having work done by a social 
psychologist on the precise question of the inferences drawn by juries. What inference does a jury draw from an 
accused's failure to take the stand? What does it infer in a rape case from evidence of the bad character of the 
victim? What does it infer from the judge’s instruction to be satisfied beyond reasonable doubt? It is only in the 
light of the answers to such questions that we can judge how far the rules of evidence we have are necessary, 
desirable or effective. 


Of all the rules of evidence, none is more important than that regarding confessions. This is an exception to the 
hearsay rule. In principle the rule against hearsay requires that the prosecutor produce witnesses to testify from their 
own knowledge. It is not enough to produce witnesses to say that someone told them that the accused committed 
the crime — not even if that someone is the accused himself. In fact, however, principle bends here and confessions, 
except in certain circumstances, are allowed in evidence by law. Without them perhaps there would be fewer 
convictions. But is it wise, is it fair, to admit confessions in evidence? Is it simply all too easy for the police to get 
any confession they want and to get the accused to say whatever they like? Or, on the contrary, is our law bending 
so far backwards to avoid oppressing the accused that it is forgetting that society too and the victim have interests to 
be protected? Better by far, it is always said, that a hundred guilty men go free than that one innocent man be 
convicted. But better still, surely, if the hundred were convicted and the one went free. How far could a change in 
the rule about confessions achieve this latter position? Factual data is essential before we can say, and in order to 
get such data the Project has undertaken a major empirical study of police questioning and confessions. 


The Evidence Project has now completed work on the competence and compellability of witnesses, on attacking and 
supporting the credibility of witnesses, on character evidence, and on whether the accused should be compelled to 
give evidence. It has also completed studies on the question of how far the courts should be able to take notice of 
certain things without having to have them proved (e.g., that Ottawa is the capital of the country); on the question 
of presumptions and burden of proof — how far should the prosecutor bear the burden of proving the guilt of the 
accused and how far should the accused carry the onus of establishing innocence; and on the problem of expert 
witnesses and others who give opinion evidence and testify not about what they know or have seen but about what 
they think. 


Investigation in the Field 


Worthwhile law reform, as we pointed out in Part | of this report, can only be based on full awareness of the actual 
working of the existing law, the law to be reformed. This cannot be gleaned simply from scrutiny of textbooks, cases 
and statutes: it has to come from detailed empirical investigation in the field. Before recommending changes in the 
law, therefore, the different Projects have inevitably engaged in inquiry into the operation of the law concerned. 
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The Criminal Law Project, for example, has done so with regard to its more specific work under general principles. 
Under this head it has been studying strict liability and has conducted two empirical inquiries, one a 
computer-assisted inquiry into the number of strict liability offences existing in our law, and one a field survey of 
the application by the Department of Consumer and Corporate Affairs of laws creating such offences. Both these 
inquiries are more fully described in Part | of this report. 


In its work on Prohibited and Regulated Conduct the Project has commissioned a series of studies based on empirical 
research and prepared by the Clarke Institute of Psychiatry. These studies are an attempt to measure the 
effectiveness of our present legal definitions of sex offences. For example, under existing law theft of female 
garments by a fetishist is categorized simply as theft, and indecent assault by a father on his daughter qualifies 
simply as indecent assault, not as incest of any kind. Consideration of the profiles and backgrounds of such 
offenders and the nature and circumstances of such offences in a series of cases should enable us to know better if 
our present classification of them sufficiently clarifies the underlying problem and aids their solution. 


Criminal Procedure is concerned as much with the practice of lawyers as with the rules of law. In its work on 
“discovery’’ the Criminal Procedure Project has been concerned to discover not only how much information the law 
requires a prosecutor to supply to the defence, but how much prosecutors in fact supply. To this end the Project 
conducted a major survey, sending out over six thousand questionnaires to prosecuting and defence counsel across 
Canada. Results analyzed so far indicate a wide variety in trial practice, from region to region and from court to 
court. 


Sentencing, of course, is an area where empirical research has long been recognized as essential. In its investigations, 
therefore, the Sentencing Project has been able to make use of statistical and other data provided by federal 
government departments, provincial law reform commissions, court officials and police. Particular examples are its 
work on the role of imprisonment and the place of fines. Its inquiry into the former has utilized police and other 
data on convictions and recidivism during a five-year follow-up period in order to assess how many of those sent to 
prison for the first time are not convicted again. Its investigation into fines has involved analysis of statistical and 
other data provided by the Clerk of the Court in Winnipeg, the Clerk of the Court in Toronto, the Chief Prosecutor 
in the City of Montreal, and the Law Reform Division of the New Brunswick Department of Justice. 


In the field of Evidence empirical research is particularly necessary. Here we need to know the effect of the different 
rules aimed at protecting the accused, at preventing prejudice and at restraining the jury. To discover what inferences 
juries actually do draw, the Evidence Project is having research done by a social psychologist. To help determine 
what the law should be on the admissibility into evidence of confessions by the accused, the Project is undertaking a 
major empirical inquiry into policy questioning and confessions, with the co-operation of the Metropolitan Toronto 
Police Department and the Montreal Urban Police Department. Another matter that has always been a problem for 
our law is the testimony of children, and the Project is at present involved in an investigation into the factors which 
might help evaluate such testimony, and simultaneously in a related study of the Israeli system of examining child 
witnesses by trained youth interrogators. 


Such an empirical approach to the whole of the criminal law lays a heavy burden on the Projects. It also makes 
reform a slow and long-term enterprise. On the other hand, it forms the only basis for rational reform. Meanwhile it 
helps the Projects, the Commission and all of us to a better understanding of the law we have. 


Ongoing Dialogue 


This better understanding will also be dependent on the extent to which we can consult with and learn from others. 
For law reform, as we said earlier, involves in our view a reciprocally educative function. The Commission needs to 
learn from the public and all the different sub-sections of that public. It has to draw on the knowledge and opinions 
of experts and others most closely involved in the working of the law in question — from trial lawyers, from 


government officials, from police, from medical experts, from businessmen, from consumers, indeed from all who 
have a useful contribution to make. 


Such consultation has been found particularly useful by the Criminal Law Project in its work under general 
principles. For example, its work on insanity has involved close co-operation and consultation with the medical 
profession, and in particular with the Canadian Psychiatric Association. With this body the Project has been 
examining the problem of a satisfactory legal criterion or definition of insanity, and the examination has been 
illuminating for both participants in the dialogue: the Project now has a better understanding of the psychiatrist's 
distrust of definitions, and the Association is beginning to realize why the lawyer needs them. 
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Another example is the work on strict liability. If criminal liability is unjust, all the same, it is said, it is essential, 
because it is the best way of ensuring that standards are maintained. But is it? Would liability based on negligence be 
more effective? On this the Project is consulting all those involved with strict liability laws in the area of consumer 
law: the Department of Consumer and Corporate Affairs, the Retail Council of Canada and the Consumers 
Association of Canada. 


The general public has not yet been consulted by the Project on general principles. It has been, however, on 
Prohibited Conduct regarding the Project's work on obscenity. The paper on obscenity was published and widely 
distributed, and following publication members of the Project took part in public discussion meetings and radio and 
television interviews, and received briefs and letters from individual citizens and from organizations. 


The Sentencing and the Evidence Projects too are attempting this sort of consultation. In its work on treatment of 
offenders the Sentencing Project has been in consultation with the Canadian Psychiatric Assocation in order to have 
its research on treatment evaluated in the light of the practice and experience of the psychiatric community. The 
Evidence Project has received valuable assistance from the Office of the Judge Advocate General regarding the 
drafting of proposed legislation and has circulated its Study Papers to all such persons and organizations as have 
indicated that they would review and comment on the Project's recommendations. Comments and criticisms have 
been received from a variety of sources — from lawyers, police, and civil liberties and other service clubs. And 
members of the Project have attended meetings of such associations to facilitate exchange of views. 


Consultation, however, is a lengthy and time-consuming process, and the Commission is currently considering how 
to make the best use of its limited resources and how best to continue its dialogue with the public. 


Family Law 


In family law we have developed a major research effort in response to public demand. Our procedure has been to 
set up a small full-time Project to co-ordinate the research, the bulk of which is being done outside the Commission 
under contract. 


But family law is as difficult as it is important. For one thing, there is the division of legislative powers. In Canada 
some parts of family law come under federal and others under provincial jurisdiction. Coherence can only result 
from careful co-operation between federal and provincial law reform commissions. 


Then there is what we could call the ‘morbidity’ problem. Just as medicine concentrates on disease rather than 
health, so law focusses on the pathological rather than the normal. Instead of marriage, it fastens on divorce. So the 
bulk of our family law has less to do with the ordinary Canadian family, where the marriage is working and the 
rights and duties of all involved are respected, than with the problem cases where the marriage is breaking down. A 
coherent law of the family calls for a re-thinking of this approach. The law of divorce has to be firmly put in its 
place and seen in the wider context. 


Finally, there is the problem of the underlying reality. What is the ordinary, average Canadian family that all this 
family law is about? Is there in fact any such thing? If so, what is its nature? What is its role in present society? 
And what part should the law play in promoting a coherent family policy? On these fundamental questions the 
Project has had a sociological study prepared to assist in the search for a theoretical or philosophical basis of its more 
detailed work on the different aspects of family law. 


Meanwhile, in more practical detail, the Project has been concentrating on two problems, one concerning primarily 
matters of procedure, and the other matters of substance. 


The first is the question whether Canada should have unified family courts. At present many of the different 
problems arising in the family are dealt with in different court . Divorce petitions may be heard in one type of court, 
maintenance and property disputes in another and cases of juvenile delinquency and child neglect in yet another. 
And might it not be that all three are really family issues arising from the same problem? Might it not be a basic 
personality conflict between the spouses that is leading not only to the divorce proceedings but also to the property 
dispute and the commission of crimes by the children? If so, shouldn't we look at them all in context in one unified 
family court? All the same, property disputes don’t cease to be property disputes and crimes don't cease to be 
crimes simply because they occur in a family setting. And are we so wrong to want to deal with all property disputes 
in the same sort of court, and with all offences in the same sort of criminal court? Unify the family court and you 
fracture other unities, the unity of the law of property, the unity of the criminal law. But the question is: which 
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unity best serves our social needs today? And this is the fundamental! question for the Project in this particular area 
of research. 


The other problem on which the Project is at present engaged is the reform of the law of divorce. How far do the 
grounds for divorce now recognized by law reflect the needs of contemporary society? How do they compare with 
those recognized in other systems of law? What are the costs of divorce in Canada? What economies of expenditure 
would result from simplifying the law and from making more effective use of legal and non-legal personnel? In 
particular, the Project has been considering the protection of children in nullity and divorce proceedings, the Divorce 
Act's provisions on maintenance, the disposition of property in nullity and divorce cases, the effects on each other 
of the family and the federal tax system, and the impact of family law on native communities. 


In all its work the Project is all too conscious that lawyers have no exclusive knowledge or competence regarding the 
family and its problems For that reason it is seeking to tap the expertise available in other disciplines and the public 
at large. In particular, it has already established communication with the Canadian Mental Health Association, the 
Canadian Psychiatric Association, the Vanier Institute of the Family, the National Indian Brotherhood, and various 
provincial organizations and agencies. 


Admininistrative Law 


Our work on administrative law grew out of our work on evidence and on criminal sanctions. Our original intention 
had been to extend research on these two topics to discover how administrative tribunals deal with such matters. 
Preliminary investigation showed, however, that problems of evidence and sanctions in this context could not be 
studied in isolation. It became clear that too little is known about the workings of administrative tribunals, that the 
practice of a tribunal cannot be understood without reference to its context and that the legal framework for a 
tribunal makes little sense without an understanding of its practices. 


The conclusion, therefore, was that to make any sense of the administrative process, first of all we need more 
detailed knowledge of the practices and procedures of individual federal administrative tribunals, or agencies, boards, 
commissions, as they are sometimes called. Secondly, we need to review the way the courts have responded to 
administrative tribunals. 


This has brought the Administrative Law Project more quickly than originally intended to studies of the broader 
problems associated with administrative procedure. While resource commitments to other projects force a gradual 
approach, a “prototype” study is about to begin of the practices and procedures of a federal administrative tribunal. 
So, too, are more general background studies. 


These efforts will be assisted by the catalogue of legislatively conferred discretionary powers which has been the 
Commission's first undertaking in the administrative law area. During the coming year, this catalogue will be 
distributed to scholars, government officials, lawyers and libraries in the hope that it will prove to be useful for 
research and planning purposes. 


Expropriation 


The Expropriation Project is examining federal expropriation powers lying outside the ambit of the Expropriation 
Act. Research has revealed a considerable number of such powers conferred not only on government but also ina 
variety of ways on a variety of corporations. 


Information is currently being gathered on the way these powers are, and have been, exercised. This is being done by 
consultation with persons in business and government through interviews, letters and questionnaires. In order to 


have the public at large communicate their experience, the Project has advertised across the country for submissions 
from interested persons. 


This examination and inquiry began in June 1972, and a Study Paper is being prepared for general comment and 


criticism. The aim in 1974 is to recommend ways of rationalizing and improving the law relating to expropriation 
powers not governed by the Expropriation Act. 
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Commercial Law 


A general duty of the Commission is to make a continuing and systematic review of the laws of Canada with a view 
to their modernization and reform. 


One area particularly in need of such review related to the Canadian payments system in which federal law plays a 
fundamental structuring role. The effect of computer technology on the use of cheques and other means of payment 
will soon be felt at the consumer level in Canada. Accordingly, the issues raised by these new techniques with respect 
to the existing laws are being explored. 


In addition, the Bills of Exchange Act’s inadequacies with regard to existing paper-based payment techniques are 
being evaluated. 


These studies have been undertaken to assess whether the new technology and its effects on existing practices and 
institutions will require major law reform. In these studies, liaison is being maintained with concerned groups within 
and outside government. 


Ongoing Modernization of Statutes 


The work already mentioned is essentially concerned with the substance of the law. For in each area the Project 
concerned is considering whether the particular rules we have suffice or whether they should be replaced by others. 
It is quite unconcerned with the form itself of the rules in question. 


Now lawyers often pay — and are rightly blamed for paying — too little attention to substance and too much to 
form. Where statutes are concerned, however, the opposite is true: they pay too much attention to substance and not 
enough to form. Review, research and reform almost inevitably centre on individual statutes and their substance, and 
seldom, if ever, on the general form of statutory arrangement, drafting and interpretation. 


The reason, though, is obvious. Questions of form are too difficult. For while questions of substance relate to one or 
two statues at a time, form relates to every measure in the statute book. Any ‘‘formal” review is impossibly wide and 
comprehensive. 


It is also essential. It is essential if the ordinary Canadian is ever to have any understanding of his law. It is essential if 
we are to have laws that are reasonably clear and intelligible and belong to us all. It is essential if we are ever to 
“bring the laws of Canada home to the Canadian people”. 


Unfortunately, it is also extraordinarily difficult. So though we are continuing with the work begun under this head 
in the previous year and described in our first Annual Report, the real battle has yet to be fought. 


Nevertheless, the problem must be faced. For no amount of review and reform of this bit of law or that can make up 
for a situation in which the citizen is confounded by a labyrinthine complexity of tax laws, or social security laws 
and other provisions which touch him intimately but which he (and in many cases his legal adviser) has no hope of 
comprehending. This generates what Bentham would rightly stigmatize as mystery. And ‘‘where mystery begins, 
justice ends’’. Demystification — beginning with the statutes — is an essential means of fighting the campaign against 
“the worst form of tyranny”. 
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Research Personnel 


Project Directors 


DELISLE, Ronald J., B.Sc., LL.B., LL.M., Associate Professor of Law, Queen’s University 


FORTIN, Jacques, B.A., LL.L., D.E.S., LL.D., Associate Professor of Law, University of Montréal and member of 
the Bar of Québec 


JOBSON, Keith B., B.A., B.Ed., LL.B., LL.M., J.S.D., Associate Professor of Law, Dalhousie University 
PAYNE, Julien D., LL.B., member of the Bar of Ontario 


ROBERTS, Darrell W., B.A., LL.B., LL.M., member of the Bar of British Columbia and Associate Professor of Law, 
University of British Columbia 


Research Consultant 

FITZGERALD, Patrick, M.A., Professor of Law, Carleton University, Barrister-at-law, England 
Research Officers 

ANISMAN, Philip, B.A., LL.B., LL.M., member of the Bar of Ontario 

ARBOUR, Louise, B.A., LL.L. 

BROOKS, Neil, B.A., LL.B. 

EDDY, Howard, R., B.A., J.D., member of the Bar, Washington State 

ELTON, Tanner, B.A., LL.B. 
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FERGUSON, Gerard, A., B.A., LL.B., LL.M. 

FRANCOEUR, Henri, former Deputy Director of Police, Laval, and former Inspector-Detective, Montréal Police 
FRITZ, Ronald E., LL.B., LL.M. 

GRENIER, Bernard, B.A., LL.L., member of the Bar of Québec 

KATZ, Leslie, B.A., LL.B. 

MURRANT, Robert, B.A., LL.B., LL.M. 

POMERANT, David L., B.A., LL.B., member of the Bar of Ontario 

THRELFALL, James J., B.A., LL.B. 


THURSTON, Herbert, Advisor to the Ontario Police Commission, and former Inspector-Detective of the 
Metropolitan Toronto Police 


TRUDEAU-BERARD, Nicole, B.A., LL.L 
WATKINS, Gaylord, B.Sc., LL.B., LL.M. 


WILSON, Thomas H., B.A., LL.B., LL.M., member of the Bar of Ontario 
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In-house Studies 


undertaken during the year 1972-73 


GENERAL PRINCIPLES OF CRIMINAL LAW AND PROHIBITED AND REGULATED CONDUCT PROJECT 
Aims and purposes of criminal law 
Insanity: Fitness to stand trial 
Insanity and Criminal Responsibility 
Strict liability: The size of the problem — An empirical study. 
Strict liability in practice — An empirical study. 
Strict liability in law 
Strict liability: Recommendations for reform 
Mental Elements of the Offence 
Ignorance and mistake of Fact and Law 
Compulsion 
Obscenity 


Contempt of court — A joint study with the Manitoba Law Reform Commission. 


CRIMINAL PROCEDURE PROJECT 
Discovery: A Doctrinal Study 
Discovery: Questionnaire Survey 
Plea Bargaining 
Search and Seizure Powers 
Proposal on Costs in Criminal Cases 


The Unification of Criminal Courts 


SENTENCING AND DISPOSITION PROJECT 
General principles of sentencing 
Restitution by the offender 
The role of imprisonment 
Hospital orders 
Fines 
Criminal bankruptcy 
Persons convicted in magistrates’ courts 
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The dangerous offender 


EVIDENCE PROJECT 
Competence and compellability of witnesses 
Manner of questionning witnesses 
Credibility 
Character 


Compellability of the accused and the admissibility 
of his statements 


Judicial notice 

Expert witnesses and opinion evidence 
Burdens of proof and presumption 
Hearsay evidence 

Privilege 

Documentary evidence and related matters 


Statements taken by Police — An empirical study. 


FAMILY LAW PROJECT 
Unified family courts 
The law of evidence and its specific application 
to divorce proceedings: 
— findings of illegitimacy in divorce proceedings 
— privilege regarding questions tending to show adultery 
— privilege regarding questions concerning marital intercourse 


— privilege in reconciliation attempts 


The Distribution of Legislative Authority in Family Law 


ADMINISTRATIVE LAW PROJECT 
Practices and procedures of a federal administrative tribunal 


Catalogue of legislatively-conferred discretionary powers 


COMMERCIAL LAW PROJECT 
The Canadian payments system 


Bills of exchange Act 
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Consultants 


ATRENS, Jerome, Professor, Faculty of Law, University of British Columbia 
BELLEMARE, Jacques, Dean, Faculty of Law, University of Montréal 

FRIEDLAND, Martin L., Dean, Faculty of Law, University of Toronto 

HALL, Mr. Justice Emmett M., former judge of the Supreme Court of Canada, Saskatoon 


TURNER, R.E., Associate Director, Clarke Insitute of Psychiatry, Toronto 
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Outside Studies 


commissioned during the year 1972-73 


GENERAL PRINCIPLES OF CRIMINAL LAW AND PROHIBITED AND REGULATED CONDUCT 
BERNER, S.H., Professor, Faculty of Law, University of British Columbia 
Intoxication 
CAMPBELL, Colin L., Barrister & Solicitor, Toronto 
Criminal Responsibility and the Mentally Retarded Offender 
CENTRE OF CRIMINOLOGY, University of Toronto 
Workshops on: — 


— Private policing 
— The contribution of medical sciences to the Criminal Law 


CHEVRETTE, Francois and MARX, Herbert, Professors, Law Faculty, University of Montréal 
Constitutional Aspects of Regulating Obscenity 

GIGEROFF, A.K., Research Scientist, Clarke Institute of Psychiatry, Toronto 
Empirical research: Sexual Offences under the Criminal Code of Canada 

HALL, Mr. Justice Emmett M., former judge of the Supreme Court of Canada 
Analysis of the Present Law concerning Conspiracy 

HOOPER, Anthony, Professor, Osgoode Hall Law School, York University 
The Law of Theft and Related Offences 

KRASNICK, Mark, Researcher, Toronto 
Empirical Event Basis of Criminal Occurences 

LEIGH, Leonard, Professor, London School of Economics & Political Science, University of London 
Corporate Criminal Liability 

LEVY, J.C., Professor, College of Law, University of Saskatchewan 


The Mental Element and Material Element of Homicide 


MANITOBA LAW REFORM COMMISSION, Winnipeg 

Contempt of Court — A joint study with the General Principles of Criminal Law Project 
MOREL, André, Professor, Faculty of Law, University of Montréal 

The Reception of English Criminal Law in Québec 


MORTON, D., Professor, Faculty of Law, University of Toronto 


Proposals in respect of Deletion from the Criminal Law of Offences and Procedures which have actually 
disappeared from Practice 
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SCHMEISER, Douglas, Professor, College of Law, University of Saskatchewan 
The Native Offender 
TURNER, R.E., Associate Director, Clarke Institute of Psychiatry, Toronto 


Critical analysis, from the point of view of the science of psychiatry, of General Principles of Criminal Law study 
papers 


WEILER, Paul, Professor, Osgoode Hal! Law School, York University 
Philosophy of Punishment and Criminal Law Reform 
CRIMINAL PROCEDURE 
ATRENS, Jerome, Professor, Faculty of Law, University of British Columbia 
Trial and Appeal Procedure for Minor Offences 
BARTON, Peter, Professor, Faculty of Law, University of Western Ontario 
Extraordinary Remedies in the Criminal Process and Alternatives 
BURNS, Peter T., Professor, Faculty of Law, University of British Columbia 
Costs in Criminal Cases 
BURNS, Peter T., Professor, Faculty of Law, University of British Columbia 
Private Prosecutions 
CARTER, Robert J., Barrister & Solicitor, Toronto 
The Nature of the Charge in a Criminal Case 
CENTRE OF CRIMINOLOGY, University of Toronto 
Plea Bargaining 
GROSSMAN, Brian, Professor, College of Law, University of Saskatchewan 
Prosecutorial Discretion 
MACKAAY, Ejan, Professor, Assistant-director, DATUM / SEDOJ, Faculty of Law, University of Montréal 
Pre-Trial Procedure in Criminal Cases 
SCHULMAN, Perry W., Barrister & Solicitor, Manitoba 
The Jury 
TASK FORCE ON “THE JURY”. Members: Mr. Justice Jacques Ducros, Superior Court of Québec, Dean Jacques 
Bellemare, Faculty of Law, University of Montréal, Mr. John Cassels, Crown Attorney, Ottawa, Mr. Jean-Guy 
Boilard, lawyer, Montréal, Mr. Dan Chilcott, lawyer, Ottawa 
SENTENCING AND DISPOSITION 
BENSON, Margaret, Research Officer, Tororito 


Fines and the Female Offender 
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CENTRE OF CRIMINOLOGY, University of Toronto 


Workshops on the use of sanctions in controlling behaviour on the roads 


HOGARTH, John, Professor, Osgoode Hall Law School, York University 
Empirical research: East York Community Law Project 
PALEFF, Sandra, Social Psychologist, Toronto 
Information Use in Sentencing 
SWABEY, T.R., Provincial Judge, Ottawa 
Pilot project: Volunteer Probation Service in Ottawa 
EVIDENCE 
DOOB, Anthony, Professor, Department of Psychology, University of Toronto 
Critical analysis, from the point of view of the science of psychology, of the Evidence Project study papers 
SCHIFF, S.A., Professor, Faculty of Law, University of Toronto 


Critical analysis, from the point of view of the fundamentals of the law of Evidence, of the Evidence Project 
study papers 


SWINGLE, Paul C. , Professor, Faculty of Psychology, University of Ottawa 
The Frailties of Children’s Testimony 
FAMILY LAW 
BISSON, Alain, Professor, Faculty of Law, University of Ottawa 
Nullity of Marriage under Common Law and Civil Law in Canada 
CAPARROS, Ernest, Professor, Faculty of Law, Laval University 
Matrimonial Property Regime in Québec 
FRASER, F.M., Professor, Faculty of Law, Dalhousie University 
The philosophy, structure and operation of the courts exercising jurisdiction in matrimonial and familial matters, 
with a view to ascertaining the feasibility of establishing a unified and integrated jurisdiction in a single court or 
tribunal 
GARIGUE, Philippe, Professor, Department of Political Science, University of Montréal 
Family, Science and Policy 
GOSSE, Richard, Professor, Faculty of Law, University of British Columbia 
The Protection of Children in Divorce and Nullity Proceedings 
HAHLO, Dr. Herman, Director, Institute of Comparative Law, McGill University 
The Desirability of Fundamental Reform of the Divorce Law of Canada 


OUELLETTE-LAUZON, Monique, Professor, Faculty of Law, University of Montréal 


The Need for Amendments to the Divorce Act in the light of the judicial experience in Québec 
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LONDON, Jack R., Professor, Faculty of Law, University of Manitoba 
Taxation and the Family 
LOWN, Peter, Professor, Faculty of Law, University of Alberta 
All Conflict of Laws Rules pertaining to Divorce 
SANDERS, Douglas, Director, Native Law Center, Carleton University 
Family Law and Native People 
SAUNDERS, Iwan B., Professor, College of Law, University of Saskatchewan 
The Maintenance of Family Dependants in Divorce and Nullity Proceedings 
STEINBERG, David M., Provincial Judge, Family Division, Hamilton 
Drafting of a Model Family Court Act 
WUESTER, Terrence, Professor, College of Law, University of Saskatchewan 
The Disposition and Settlement of Property in Divorce and Nullity Proceedings 
ADMINISTRATIVE LAW 
BELOBABA, Edward Paul, Researcher, Ottawa 
Representation in Rule-making and Adjudication Phases 
EXPROPRIATION 
MORDEN, John, Barrister & Solicitor, Toronto 
Expropriation Powers conferred by Federal Law and not presently within the ambit of the Expropriation Act 
OTHER RESEARCH 
SZABO, Denis, Director, International Centre for Comparative Criminology, University of Montréal 


Inventory and Analysis of Public Enquiries and Surveys on Judicial Matters 
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Publications 
(All publications are free of charge) 
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PART IV—PUBLICATIONS © 


FOREWORD 


This, the third annual report of the Law Reform Com- 
mission of Canada, submitted in accordance with sec- 
tion 17 of the Law Reform Commission Act, covers the 
period from June 1st, 1973 to May 31st, 1974. 

The present members of the Commission are: 


Chairman — The Honourable E. Patrick Hartt, 
Justice of the Supreme Court of 
Ontario 


Vice-Chairman — the Honourable Antonio Lamer, 
Justice of the Superior Court of 
Québec 


Ful-time members — Dr. J. W. Mohr, Professor at 
Osgoode Hall Law School and 
the Department of Sociology, 
York University 

= DierGerardave ike: Eoresim O69 
(replaced William F. Ryan, Q.C., 
appointed Justice of the Federal 
Court of Canada) 


Part-time members — Mme_ Claire Barrette-Joncas, 
Q.C., member of the Bar of the 
Province of Québec. 
— John D. McAlpine, member of 
the Bar of the Province of British 
Columbia. 


The staff of the Commission consists of Mr. Jean Cété, 
B.A., B.Ph., LL.B., Secretary, Judge René J. Marin, 
Special Assistant and Coordinator, Colonel (Ret’d) 
H. G. Oliver, LL.B., member of the Bar of British Co- 
lumbia, Director of Operations, and research personnel 
totalling, during the year under review, thirty-two. A 
list of names of research staff appears in PART Ill of 
this report. 
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Reforming laws means more than changing them; 
it means improving them. The two don’t always go 
together. Cromwell’s Parliament once passed an Act 
outlawing Christmas — a change admittedly but was 
it an improvement? Was the new law a true reflection 
of the social need? 

But how ensure that new laws truly reflect the social 
need? The Greeks had a way. In ancient Locris, his- 
tory relates, a young man challenging the justifiability 
of a particular law was made to appear before the 
people and present his argument with a halter round his 
neck. If he convinced his audience, they’d set him 
free and change the law; if not, they’d hang him. A 
Locrian law reformer had to stick his neck out — liter- 
ally! Alteration of law for alteration’s sake was not 
enough: new laws must truly reflect society's needs 
and constitute some genuine progress. 

But how can we be sure of making real progress? 
“What we commonly call progress” said Havelock Ellis, 
“is often only the exchange of one nuisance for an- 
other’. How true this is, for instance, of the problem 
of waste disposal. Formerly our cities and our factories 
polluted primarily their own backyards: today they 
threaten the whole environment. One problem simply 
has replaced another. 

We see the same with law reform. Take for example 
the problem of vagrancy. Till recently, begging or wan- 
dering around without apparent means of support was 
an offence against the Criminal Code. But is it really 
a crime? Not really, many people thought; and so, in 
1972 the law was changed and that particular provision 
was repealed. There still remained, however, the prob- 
lem of what to do with beggars or unkempt and disor- 
derly people in public places. So the police, who had 
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to solve this problem, took to charging vagrants with 
violation of a local law: they charged them with being 
“waifs”. The alteration of the law brought no real prog- 
ress, for the real problem still remained unsolved. 

Progress means solving real problems, and people 
always find this difficult. “It isn’t that they can't see 
the solution”, said G. K. Chesterton; “‘it is that they 
can’t see the problem’. The problem with vagrants 
wasn't the criminal law; it was their presence in the 
streets — the problem which in fact accounted for the 
law. Merely altering the law was failing to appreciate 
the real situation. 

But how make certain you appreciate the real situa- 
tion? Perhaps by being like Robert Benchley’s imag- 
inary bird, the killeyloo. This marvellous creature, when- 
ever it took off on a new flight, always flew backwards 
first because it couldn't tell where it was going until it 
had seen where it had been. Before knowing where 
to go we must be quite clear where we stand; before 
knowing what alterations to make to our law, we need 
to understand all aspects of the legal situation — not 
only what the law prescribes but also what its purpose 
is, how it operates, which is the best way of altering it, 
and, last but not least, how far alteration will make any 
difference. This raises questions about the very nature 
of law reform itself, on which we have begun a funda- 
mental jurisprudential investigation. 

The usual point of departure for law reformers has 
been the letter of the law. Sometimes indeed the actual 
wording of the law can be the major problem. Laws 
suffering from what Bentham termed ‘“‘overbulkiness”, 
from ambiguity or from sheer obscurity impose too great 
a strain on courts and lawyers, but worse still, fail to 
provide satisfactory rules and guidelines for society. 


Often, however, the letter of the law isn’t the main 
problem. The rules themselves, not just their wording, 
may need to change. Official practice — the operation 
of the rules — may need to alter. The values which 
those rules enshrine may be untenable or no longer be 
the values of the society those rules serve. Or again, 
the rules themselves may be misunderstood. One well- 
known story tells how a young man, charge with inde- 
cent assault on a female, claimed in defence the girl's 
consent. The judge pointed out that the girl was under 
fourteen and explained that some time back the law 
had been amended so that consent was no defence 
unless the girl was over fourteen. Asked, on conviction, 
if he had anything else to say, the young man said he 
would like the court to send an urgent telegram to his 
mates back in the bush telling them about the amend- 
ment, since they were still working under the old law. 

Law reform then must look beyond the letter of the 
law. It must find out how the law is understood by 
those applying it and those to whom it is applied. It 
must discover, how the law really operates — what 
judges, lawyers, officials and ordinary citizens actually 
do. It must consider how the law is thought of and 
accepted by the society it serves. It must examine how 
far the law and social attitudes to it are justified. 

This means a many-pronged attack. There has to 
be legal research of the traditional kind — collating 
statutes, regulations, cases and then analysing them. 
There has to be empirical research — investigating 
in the field to see what really happens. And there 
has to be examination in moral and philosophical 
terms of the aims the law pursues, the functions it 
performs, the values it enshrines. Lastly there must be 
dialogue and consultation with the public in order to 
unearth and to articulate public opinion on the law — 
discussing with the public the values which they think 
law should enshrine, the functions it should perform, 
the aims it should pursue. 

This many-pronged attack on law reform we out- 
lined in our second annual report. We set out our 
general strategy of examinating general problems 
by focusing on particular issues, stressed the im- 
portance of empirical research, and emphasized the 
need for public dialogue. All this is reflected in our 
subsequent practice and particularly in the four Work- 
ing Papers we produced this year — on the family 
court, on strict liability, on sentencing and on discovery. 


The Family Court 


Family law we included in our program as a resuit 
of initial public consultation. This revealed widespread 
dissatisfaction with the way the present law handles 
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family problems. A major difficulty is the fragmentation 

of jurisdiction over family law. Why should people have 

to go to one court for divorce, another for maintenance, 
another for custody of children and another for ward- 
ship and adoption? In such a set-up how can a court 

deal comprehensively, speedily and cheaply with a 

total family problem? 

A logical first step to any improvement of family 
law we see to be the establishment of a unified family 
court. To work out proposals for the establishment of 
such a court we examined the law itself, official atti- 
tudes and practices and the basic philosophy of family 
law. We therefore had three major background studies 
undertaken: 
® aconceptual analysis of unified family courts; 

@ an explanation of the philosophy, structure and oper- 
ation of the courts of Canada presently exercising 
jurisdiction over family law matters; and 

e a survey of Canadian judges’ attitudes concerning 
the manner in which family law matters are, and 
should be, disposed of by the courts. 

In the light of these studies our Working Paper fo- 
cussed on the problems due to fragmented jurisdiction, 
considered various alternatives, and finally put forward 
our preferred solution. This stresses the need for a 
unified family court fully backed up with auxiliary sup- 
port services, which could, amongst other things, pro- 
vide proper enforcement of maintenance orders and 
cut down the astronomic default rate — 80,000 fam- 
ilies in Canada, it has been estimated, are not being 
maintained by the responsible spouse or parent. Be- 
sides, consolidating family law jurisdiction would en- 
able us to start to gather and compile those sorts of 
information so essential to satisfactory operation of the 
courts: we could establish a centralized bank of sta- 
tistical and social data. Finally, our proposal was put 
forward in a Working Paper written as simply and non- 
technically as possible. This was in order to promote 
public discussion. 

Such discussion is now taking place. Members of 
the family law project have discussed the Working 
Paper with a variety of groups and organizations — 
a community study group on law reform, a provincial 
family and child welfare association, a convention of 
family doctors, a provincial association of family rela- 
tions, and the Ottawa Council of Women on Family 
Law Reform. In addition, letters, inquiries, comments 
and suggestions on the subject are being received 
and scrutinized at the Commission’s offices. A public 
dialogue on family law has begun. 

Another aspect to our work on family law is the need 
for discussion and co-operation with the Provinces. 
Family law is not a purely federal matter; it is equally 
a matter of provincial law. In particular the detailed 
organization of family courts is of direct concern to 
the provinces and much of the responsibility for im- 
plementation rests with them. Reform, therefore, can 


only be achieved by co-operation between the appro- 
priate federal and provincial authorities and finally by 
agreement between the legislative bodies involved. 

Such co-operation we are seeking to promote. In 
May this year, we convened a meeting of represen- 
tatives from various federal government departments 
to consider setting up some inter-departmental mech- 
anism to implement the proposals of the Working Paper, 
and in consequence a committee has been struck to 
develop a co-ordinated and coherent policy on these 
proposals. We also contacted representatives from most 
of the provinces in order to develop pilot projects to 
test out the theses and proposals of the Working Paper. 
A foundation for co-operation with the provinces is 
being laid. 


Strict Liability 


Our other three Working Papers are on criminal law. 
From our inception we undertook a complete review of 
Canadian criminal law. In doing so we asked what sort 
of criminal law we want, how we should treat offenders 
and whether our criminal trial process is satisfactory. 
Questions like these underly all our inquiries on the 
criminal law, and the first question was particularly 
relevant to our Paper on strict liability. 

The issue here is simply this: how strict do we want 
our criminal law to be? Should a person be guilty of 
a crime whenever he does an act forbidden by law, or 
should he be guilty only when he does it deliberately 
or carelessly? What sense can we make for instance 
of a law like this one? A certain regulation says that 
every person in a boat must be provided with a life- 
jacket. So strick apparently is this regulation that in 
one case where some people in a boat who all had 
life-jackets rescued another person who of course did 
not, they were found to have broken the law — there 
now were more passengers than life-jackets. Can we 
avoid concluding that here the law’s an ass? 

Strict liability poses many problems. The lawyer’s 
problem is the law’s uncertainty: a vast number of of- 
fence-creating sections in statutes and regulations 
never say whether liability is strict or not — whether it 
matters what the offender knew or thought. To grapple 
with this problem we undertook two background stud- 
ies: one a computer-assisted inquiry which revealed 
(as stated in last year’s annual report) that the number 
of such offences in federal law is 20,000: the other 
a detailed investigation of reported cases, doctrines, 
principles and legal writing — an investigation which 
showed that no clear answer can be given to the ques- 
tions ‘“‘when is criminal liability strict?’’ and ‘‘when it 
is, what is entailed?” The law is hopelessly uncertain. 


The administrator has a different problem. His job is 
to enforce regulations laying down standards of safety, 
health, welfare and so on. Yet how can the law-enforcer 
ever refute a defendant’s claim that failure to attain 
such standards resulted from some unavoidable mis- 
take? So, does efficient law enforcement necessitate 
Strict liability? To answer this we had a study under- 
taken to investigate the practice of administrators in 
the Department of Consumer and Corporate Affairs. We 
found that in this area practice geared criminal liability 
to fault. Limited resources restricted prosecutions to 
Cases most worth prosecuting, and these turned out 
to be those cases where the defendant broke the law 
intentionally and carelessly. Such cases the adminis- 
trators could quite well pick out. 

Can strict liability then be really necessary for effi- 
cient law enforcement of our regulatory laws? Some 
counter-evidence exists, we found: increasingly since 
1968 federal statutes in the regulatory sector have 
tended to include defences of due diligence and rea- 
sonable care, without producing any great anxiety 
among law-enforcers. No one has yet been heard to 
claim that these new statutes are unenforceable. Be- 
sides, regulatory or welfare offences are created to 
promote standards of care — standards which rise as 
knowledge skill, experience and technology advance. 
Such standards, we argue, need to be explored, exam- 
ined and discussed in open court. We need to know 
exactly what the defendant did and how and why he 
did it. 

The most important problem, though, involved in 
strict liability is the moral one: is it right to punish 
people not at fault? Is it right to penalize people in 
cases where they don’t and sometimes cannot know 
the circumstances which make their acts illegal? Are 
laws that do this justifiable? 

But first there is another problem. The moral problem 
of strict liability seems to many people not to be a 
problem at all. As we explained, administrators are 
happy with it, lawyers face a different problem, and the 
general public is largely unconcerned because it thinks 
the offences are insignificant and the penalties trivial. 
Yet our first study showed that strict liability offences 
are highly significant in quantity if not in quality and 
that penalties aren't always trivial — in 70% of strict 
liability offences a possible penalty is imprisonment. 

To show that strict liability is a serious problem, our 
Working Paper (and our background studies now pub- 
lished with the Working Paper as “‘Studies in Strict Lia- 
bility’) explores in depth the question whether strict 
liability is unjust. It does so in as simple and non- 
technical style as possible to foster public discussion. 

Such discussion is now taking place. The Working 
Paper has been extensively considered by the Council 
of Churches, examined by a community study group 
on law reform, and presented by members of the crim- 
inal law project at meetings and conventions of profes- 


5 


sional lawyers. A television program on the topic was 
produced and given national coverage. 

Strict liability, however, is but one aspect of a larger 
problem — the meaning of guilt. In looking for the 
right criterion of guilt, the meaning of crime and the 
purpose and justification of punishment, the Working 
Paper sets out our general philosophy of criminal law. 
As such it underpins all later papers on the criminal 
law and serves as a foundation in particular for work 
on other aspects of the mental element in criminal 
guilt — insanity, mistake of law and so on. It makes 
a start at trying to describe the sort of criminal law 
we ought to have. 


sentencing 


What sort of criminal law we ought to have relates 
directly to the problem of sentencing. In our strict li- 
ability paper we suggested that offences should be 
distinguished into two kinds: real crimes and regulatory 
offences. Real crimes, offences which could only be 
committed intentionally or recklessly, would carry a 
possible punishment of imprisonment. Regulatory of- 
fences, to which due diligence should be a good de- 
fence, should not be punishable by imprisonment. 

But, whether imprisonment is used or not, what is 
the purpose in sentencing offenders? What is the jus- 
tification of criminal law and punishment? And what is 
the best way of dealing with offences? These are the 
basic issues raised in our Working Paper on Principles 
of Sentencing and Dispositions. 

We begin by putting forward two possible bases for 
justifying criminal law — the common good and the 
demand for justice. In doing so, we build upon the 
earlier discussion in our Strict Liability paper and pave 
the way for later argument in our forthcoming paper on 
Obscenity where we consider what should be the scope 
of criminal law. 

Whichever basis is accepted as a justification of the 
criminal law, we see the intervention of the law as sub- 
ject to certain limitations. Care must be taken not to 
harm the innocent. Cruel and inhuman punishment must 
be avoided. Sentences must be proportional to offences. 
Similar offences must be treated equally. And room 
must be found for restitution and compensation. 

These limitations restrict the place of both deterrence 
and rehabilitation. One problem with deterrence is the 
small proportion of offenders actually convicted. In 1970 
for instance charges were laid in only 10 cases of theft 
over $50.00 for every 100 reported, in only 16 cases of 
break and enter for every 100 reported. Another 6 - 
12% of cases were cleared up in some other way. 
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This being so, there is a limit to what sentencing can 
do to increase the deterrent effect of criminal law. 

Our Working Paper, therefore, looked at a possible 
alternative to the normal criminal proceedings. In cer- 
tain areas — family law, juvenile law, and labour law 
— the values protected and supported by the law are 
dealt with, not in an adversary trial, but in a settlement 
or conciliation process. This seems effective in under- 
lining community interests and values; recognizes the 
interests of the victim, the need for restitution and the 
demand for compensation; and works out the issue of 
responsibility with fairness, humanity and economy. 
With this in mind we had already set up a limited ex- 
periment to investigate the value and feasibility of such 
diversionary processes — the East York project, de- 
scribed in our second annual report. The results of 
this experiment are now being systematically evaluated. 
Our preliminary conclusion is that settlement and con- 
ciliation procedures might well be used in a range of 
minor offences, many of them property offences, where 
neither justice nor utility warrant arrest, trial, conviction, 
sentence and imprisonment. 

Our Working Paper aims to stimulate public dis- 
cussion on the whole question of sentencing. This aim 
is slowly being fulfilled. For instance, the John Howard 
Society of Ontario has planned an in-depth inquiry on 
this Paper. And members of the Sentencing Project 
have discussed the Paper at various professional and 
other meetings. 


Discovery 


No criminal law, however well designed or however 
rational its sentencing policy, can operate successfully 
without a satisfactory criminal trial process. Justice, 
liberty and punishment of crime depend upon the nature 
of that process. Accordingly, our third Working Paper 
on the criminal law deals in general with the crim- 
inal process and in particular with the question of dis- 
covery. That question is: how far should each side in a 
criminal trial disclose its case to its opponent? 

This question raises the whole problem of the nature 
of criminal process. First, what is the aim and purpose 
of this process? Is it simply pursuit of truth — to find 
out what happened and whether the accused is guilty? 
Or is pursuit of truth itself limited by other values — 
by respect for human dignity and privacy, and by 
the need to minimize the risk of convicting innocent 
persons? 

To us it seems that trying to balance these aims 
has partly led to our existing process — the adversary 
system. That system sees the criminal trial as basically 
a dispute between two sides. The prosecution repre- 


sents the state. The other side is the accused. And 
both appear before an independent arbiter — the court. 

But such a system can’t achieve this balance with- 
out some rules about discovery. The police and pros- 
ecution gather information to establish guilt, but do so 
in a setting which allows them almost total control 
over the evidence which will be introduced and that 
which will be ignored. Without disclosure and discovery 
the defence will be less able to examine and challenge 
prosecution evidence and expose evidence which may 
be suspect. 

Unfortunately Canadian criminal law gives the ac- 
cused little by way of discovery as a matter of right. 
The reason is perhaps the theory that the prosecutor 
is less a partisan than a “Minister of Justice’? whose 
task is to assist the court. In theory, then, he can be 
counted on to hold nothing back from the accused. A 
legal right of discovery becomes unnecessary. 

In practice, though, an orderly system of discovery 
does not exist. It exists neither in formal rules nor in 
the exercise of prosecutory discretion. A survey con- 
ducted among prosecutors and defence counsel across 
Canada revealed a wide variety in discovery practices. 
Some prosecutors disclose very little, others quite a 
lot. The moral duty of prosecutors to conduct pros- 
ecutions ina fair and honourable fashion is no adequate 
substitute for positive legal rules. 

What positive legal rules should take its place? The 
Working Paper examines this question in detail and 
ends with a concrete proposal for a rational and fair 
discovery procedure. This which would secure two 
benefits: first, greater fairness and justice to the accused 
in criminal trials; and, second, increased efficiency by 
dispensing with the need for the presence in court of 
many of the witnesses whose presence is required 
today. 


A Broad Perspective 


All four Working Papers were written from a broad 
perspective and as far as possible in a non-technical 
Style. From a broad perspective, so that instead of 
looking at life from within the cloisters of the legal 
system and focusing exclusively on legislation as the 
instrument for reforming law, we can really try to make 
the law and legal system reflect and respond to present 
social problems. And in a non-technical style in order 
to facilitate public consideration and discussion. Such 
discussion we regard as quite essential to fruitful law 
reform, particularly in areas of such direct public con- 
cern as family law and criminal law. As we said in our 
first Research Program, the law depends on a broad 
consensus to achieve an effective ordering of social 


relations in a democratic society. Change the law with- 
out changing that consensus and maybe nothing is 
achieved. Change public attitudes, however, and at 
worst it will be easier to change the law, at best reform 
will follow automatically. This is why we stated in our 
First Annual Report: 


“Law reform is not a matter for lawyers alone...We 

are determined to see to it that the general public, not 

merely the legal profession, should become involved in 
our efforts to modernize the law’. 

To begin with, we relied on circulation of study 
papers, news media coverage, distribution to special 
interest groups and the like to obtain response. In our 
Second Annual Report, we noted that ‘‘to some extent 
the responses have been disappointing’. Disappoint- 
ment stemmed from no lack of criticism, but from failure 
in our own view, ‘‘to generate as much interest and 
discussion as we had expected”, Accordingly, the Re- 
port added that ‘‘we are considering ways and means 
of helping and encouraging the public, through citizens 
associations, and other bodies, to set up a continuing 
dialogue on all our recommendations .. .” 

To throw light on ways of doing this we set up an 
experiment in a local community area. The object was 
to test the feasibility of sustained community discus- 
sion of our work, by setting up a local study group 
to study, comment on and criticize it. The outcome 
would reveal whether this could be repeated in other 
parts of the country. 

This project was entrusted to a university professor 
who specializes in philosophy of law, and who has 
been a president of a community association. His task 
was to design a study program, to establish such a 
group in a local community and to lead the discussions. 
The Community Centre Council and Community Asso- 
Ciation both lent support, and premises at the Commu- 
nity Centre were made available free. Advertisements 
were put out inviting people to attend a series of study 
groups on law reform. 

The series took place over a period of twelve weeks. 
During this period the group discussed all the four 
Working Papers and many of the background study 
papers. Members of the Commission's Projects who 
had been engaged in working on the paper under dis- 
cussion attended the meetings, answered criticisms 
and received suggestions. 

The results of the pilot project are now being sys- 
tematically evaluated. Preliminary findings indicate 
mixed success. The meetings drew a quite small au- 
dience — average attendance for the series was about 
13 persons. This in itself, however, is a useful indica- 
tion of the degree of general interest in fundamental 
law reform: it shows the uphill work that faces a Com- 
mission anxious to foster dialogue with the public. If 
from the point of view of numbers the Project was a 
disappointment, from the point of view of serious dis- 
cussion and lasting interest the series was a complete 
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success. Without exception participants put a great 
deal of thought and effort into coming to grips with the 
issues presented to them. This is borne out by the 
transcripts taken of the meetings. Besides, the Project 
seems to have had some permanent effect: at the end 
of the series the participants had become so interested 
that they were considering continuing the group even 
without the services of a discussion leader provided 
by the Commission. They had become involved in law 
reform. en 

We are also trying other ways of communicating 
with the public. In Québec we are exploring a special 
type of popular newspaper coverage. Also a series 
of short articles on law reform is being considered 
for inclusion in community and church newspapers. 
-And we have been investigating — also to some ex- 
tent employing — radio, films, and television. 

At the same time, we are maintaining our practice 
of extensive attendance at professional and other meet- 
ings across the country. Permanent liaison has been 
established with many different organizations in addi- 
tion to those mentioned earlier in this report — for in- 
stance the Canadian Association of Forensic Scientists, 
Young People in Difficulty, Club du Midi, the Canadian 
Association of Junior Leagues, the Canadian Institute 
of Chartered Accountants, to mention but a few. Par- 
ticularly important is our liaison with the police. For two 
years running we have had an input into the advanced 
training programs at the Ontario Police College at 
Aylmer, where during a heavily scheduled week Com- 
missioners and Research Officers have held seminars 
with police chiefs and other senior officers on the na- 
ture, aims and purposes of the criminal law and criminal 
justice system. The always lively, sometimes acrimo- 
nious, discussion has deepened both police and Com- 
mission understanding of the issues involved. 

Besides increasing understanding of the issues, how- 
ever, our contacts with such bodies and with the general 
public through letters and other inquiries now enable us 
to act as a link between the public on one side and on 
the other the law, the lawmakers and those who apply 
and operate the law. Complaints, criticisms and positive 
suggestions now regularly make their way to us from 
practitioners and laymen; and we, in turn, can help artic- 
ulate them and give extra weight to them. In this way the 
ordinary citizen obtains an extra opportunity of involve- 
ment in his law and in its reform. 

But real citizen involvement in law reform requires 
that the lay public can know or easily make themselves 
aware of what the law lays down. The law must be 
accessible to the lay citizen whose law it really is. Yet 
in no country of which we have any knowledge is this 
true. It certainly isn’t true in Canada. Some means must 
be devised of remedying the law’s inaccessibility. 

One way of making law accessible could be to utilize 
public libraries. Librarians are adept and skilled at help- 
ing people to find information. Could they be trained to 
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do this with special reference to the law? And could our 
public libraries contain — could authors be engaged to 
write — books which would explain the law in simple 
terms? 

To see how far this might be possible we set up a 
project involving several disciplines within the Univer- 
sity of Toronto to explore methods of making law more 
understandable and available to the public. Initially, the 
project held a Workshop to find out who is approached 
by the general public mainly on legal problems. Having 
identified the institutions and organizations most com- 
monly approached, the project then investigated the 
specific problems experienced by them. It also held 
interviews across Canada — with police, legal aid 
officers and clinics; public, university and law libraries; 
information centres, Information Canada offices, and 
provincial government information offices in the major 
cities in Canada. In addition, it undertook a number of 
experiments to discover how members of the public go 
about finding information. 

In addition, the project has commissioned various 
people — lay people as well as lawyers — to write 
about small areas of law in a readable and compre- 
hensible fashion. These models will illustrate the tech- 
niques and formats that may be used in writing materials 
for non-lawyers. Studies too have been commissioned 
into indexing and classifying legal materials. 

The data collected by the surveys and inquiries is 
being analysed and the written models are being pres- 
ently scrutinized to determine how best to make the 
law more readily accessible and so facilitate public 
involvement in both law and law reform. 

Involving the public in the law and in reform, however, 
is a process which must start early on. For this reason, 
as we said in our second annual report, the process 
really must begin at school. If Canadians are ever to 
become properly at home with their law, they have to 
learn about it in the schools. Facts like the amount of 
rainfall in Upper Volta or the height of Mount Everest 
may not be quite without importance for our high school 
students, but can they really compare in significance 
and relevance with the workings of our legal system, our 
legal rights and duties and the values operating in 
our law? 

Earlier this year we lent support to a university work- 
shop specially designed for high school teachers inter- 
ested in teaching law. Commissioners and Research 
Personnel participated in the course, and Commission 
papers were available for comment and discussion. 
Basically, the workshop focused on ways of teaching 
and exploring fundamental legal issues — issues so 
vital to the law reformer because they are where law and 
morals overlap. 

If shared morality is part of what holds society to- 
gether, as many argue, then law reform must take into 
account, articulate and help to shape those common 
values underlying the law. Upholding them, expressing 
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them, developing them — this in the ultimate analysis 
is what law and law reform are all about. Only by making 
sure that our laws enshrine the values which we really 
hold and by making certain that those values can be 
justified can we make genuine progress in our law. Only 
by widespread public argument and by discussion in 
depth — by Canadians seriously examining their law — 
can we achieve improvement. Indeed our main goal so 
far has not been to change, or recommend Changes in, 
the law. It has been to get people generally talking 
about the law in a way that is, we would claim, already 
bringing about that change in attitudes so necessary for 
law reform. In this, part of our role is to sift ideas emerg- 
ing from the public and articulate them in such a way 
that they get national attention. 

The truth is, law reform has many aspects and many 
problems. For these, the best method of attack isn’t 
always from the front. ‘Success in solving the problem,” 
said George Polya, “depends on choosing the right 
aspect, on attacking the fortress from its accessible 
side”. Sometimes the most accessible side to a problem 
of law reform lies in the attitudes of the general public. 
At other times it is to be found in the views and practices 
of government departments, of police, of judges and of 
legal practitioners. For this reason, amongst others, we 
have continued our practice of co-operating as far as 
possible with government departments — working with 
them to see their problems and to get them to see ours. 

One of our problems is that of factual information. As 
we said earlier, to know where we must go we need to 
know where we stand now — we must have accurate 
information. In social matters of course our information 
never can be this: there always is a time-lag and the 
data never is complete. All the same, our criminal 
Statistics are in our view even less up-to-date, complete 
and comprehensive than they should be and we are 
doing what we can to co-operate with relevant depart- 
ments to remedy this. We need, for instance, informa- 
tion covering more of what actually happens. Our infor- 
mation also needs to be more national. But this is 
difficult given the federal-provincial division of respon- 
sibilities in Canada. 

Indeed this has been one of the two major factors 
leading us to choose the path of persuasion and argu- 
ment and not the more traditional path of formulating 
amendments. Under a federal constitution much of the 
law needing reform comes under provincial jurisdiction, 
where we have no authority to make recommendations. 
Argument and discussion, however, can give a lead, and 
some of the changes we have argued for are being put 
into practice, to some extent, and being adapted to the 
local situation in the provinces. Our most important role 
perhaps is putting forward ideas for others to appro- 
priate. 

The other factor leading us to choose the path we did 
is the dual nature of our legal system. Canadian jaw 
Springs not from one, but from two different origins — 


we have both common law and civil law. Besides, sec- 
tion 11 (b) of our Act requires that the distinctive con- 
cepts of both systems of the law should be reflected in 
our law and that differences in expression and applica- 
tion due to those different concepts should be recon- 
ciled. To fulfil our responsibilities under this section we 
need and have sought access to foreign systems of 
civil law as well as common law. 

Commission representatives visited France, Belgium 
and Switzerland, for example, and this has resulted in 
fruitful co-operation between the commission and rele- 
vant bodies in those countries. Exchange of informa- 
tion, materials and personnel is now in hand, including 
a scheme to facilitate ‘‘on-the-job” familiarization with 
French practice in legal drafting. Representatives also 
visited Texas to study pre-trial procedures in the crim- 
inal law, which had particular relevance to our work in 
Criminal procedure. 

Quite apart from our responsibilities under section 
11 (b), we are convinced of the importance of com- 
parative law for law reform. In particular we attach 
significance to close co-operation with other Law 
Reform Commissions in the Commonwealth. Happily 
our relations with such bodies have been much facil- 
itated by the co-operation of the legal division of the 
Commonwealth Secretariat. 

The extra responsibility arising from our federal Ssys- 
tem and the dual character of our law causes extra 
difficulties. It means more work, consumes more time 
and constitutes a greater challenge. But this in turn has 
meant a new approach — an approach different from 
that of other law reform bodies and different too from 
that adopted in our first program when we were only on 
the threshold of our task. Increasingly, understanding 
of the nature of that task has led, in our view, to in- 
creased insight into the nature and needs of law reform 
itself. To this extent, Canada could claim it has produced 
a novel and distinctively Canadian approach to law 
reform. 


Part II 


THE PROJECTS AT WORK 


As detailed in our Second Annual Report, the projects 
we established are on: 


@ General Principles of Criminal Law and Prohibited 
and Regulated Conduct 

Criminal Procedure 

Sentencing 

Evidence 

Family Law 

Administrative Law 

The Law of Expropriation 

Aspects of Commercial Law 

Ongoing Modernization of Statutes 


Our law, of course, does not come neatly packaged 
into separate compartments. Each of the above topics 
may impinge on all the others. Naturally then the dif- 
ferent projects have found it necessary to co-operate 
closely with one another. For purposes of exposition, 
however, we make no more than a general reference to 
this aspect of our work. 


General Principles of 
Criminal Law and Prohibited 
and Regulated Conduct 
The project has continued dealing with the specific 
topics listed in the first research program and has con- 


tinued its work at a theoretical level on the conception 
and architecture of a reformed Criminal Code. 


In the field of general principles a major effort has 
concerned the problem of criminal responsibility. One 
part of this effort dealt with strict liability, the work on 
which has been described in part one of this report. 
Another aspect is the problem of mental disorder — a 
problem being dealt with in co-operation with the 
Sentencing Project. Research on this, from legal, med- 
ical and social perspectives, reached an advanced 
Stage and a working paper is now in preparation. 

In the field of specific offences, the project selected, 
for review, the following: homicide, sexual misconduct, 
obscenity, contempt of court, conspiracy and dishonest 
acquisition of property. These were selected as ‘‘touch- 
stones” for discovering the values presently protected 
by the law. Of these the major efforts have been in 
obscenity and dishonest acquisition of property. On 
obscenity the four background study papers are now 
complete and a working paper is in course of prepara- 
tion. This focuses on obscenity in order to illuminate the 
more general question of the scope of the criminal law. 

We have received a first report on incest from the 
team at the Clark Institute of Psychiatry which is carry- 
ing out clinical and legal research on sexual offences. 
This report has formed the subject of meetings and dis- 
cussion between the project and the Clark Institute 
Team. 


Criminal Procedure 


The criminal procedure project's major effort has 
concerned discovery, on which a Working Paper has 
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been published, as described in part one of this report. 
In preparing that paper the project conducted a ques- 
tionnaire survey of prosecutors and defence lawyers 
concerning their pre-trial practices. A report on this will 
in due course be published. 

Other work has included a study paper on plea bar- 
gaining which is now complete, and a study paper on 
the use of the jury in criminal cases which was then 
reviewed by a special task force, whose report is now 
before the Commission. Background research has been 
completed on prosecutorial discretion. 


sentencing 


The sentencing project’s major thrust was on the 
basic question of sentencing and dispositions, on which 
a working paper, described in part one of the report, 
was released. 

More specifically, the project has worked on drafts of 
study papers dealing with imprisonment, hospital or- 
ders, sentencing principles and restitution. In addition, 
it met with the Canadian Psychiatric Association Sub- 
Committees on hospital orders and sentencing prin- 
ciples. Meetings were also held with the officers of the 
Canadian Criminology and Corrections Association. 
Consultations were also held with relevant personnel on 
the problem of the dangerous offender and on parole. 
Liaison was set up with a Committee within the peni- 
tentiary service, charged with recommending programs 
of treatment for dangerous sexual offenders. The project 
is also preparing a report on the East York Project and 
working on a draft paper on diversion. 


Evidence 


The evidence project completed its study papers on 
hearsay evidence and corroboration and is in process 
of completing a study paper on privilege. In addition, 
study papers will shortly be published on confessions, 
exclusionary rules and authentification and identifica- 
tion of documents. This will complete the program of 
study papers on the law of evidence. A task force has 
now started work on codification of the law of evidence. 

At the same time empirical research is being carried 
out with assistance of psychologists on the frailty of 
children’s testimony. 
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Family Law 


The working paper on the unified family court has 
been described in part one of the report. The project 
also examined the following aspects of family law: 

e A Conceptual Analysis of Unified Family Courts 

e Preliminary Report on the Drafting of Model Unified 
Family Court Legislation 

Matrimonial Property in Québec 

Family, Science and Policy 

The Conflict of Laws Aspects of Divorce 

The Custody, Care and Upbringing of Children of 
Divorcing Spouses 

e The Divorce Act in Québec Courts 

® Community Property Regimes in the United States 

e Divorce Reform 

A working paper on family property is in an advanced 
stage of preparation and will shortly be completed. 


Administrative Law 


No law reformer could neglect that area of law which 
attempts to set limits of fairness and legality on govern- 
mental action or inaction. Virtually every day, govern- 
ment in the public interest expands its control over more 
and more facts of human endeavor. Much of this control 
is exercised by statutory authorities — those public 
servants, agencies, boards and commissions, depart- 
ments and tribunals that Parliament has by statute 
created and empowered to implement a vast range of 
governmental activities and objectives. 

Strangely, there have been few studies of our federal 
administrative agencies — as statutory authorities are 
sometimes called — about how they function, make 
laws in the form of rules and regulations, and adjudicate 
the contentious matters that come before them. 

This is all the more strange because, though not all the 
decisions that administrative agencies make are final, 
yet the cost and time it takes to upset an administrative 
decision has tended to make them final. Does this mean 
sacrifice of fairness in our search for efficiency? And is 
the efficiency of agencies in terms of speed, quality and 
accuracy of decision overrated? To resolve these ques- 
tions, we must have a more detailed knowledge of the 
workings, practices and procedures of administrative 
decision-making. In the last year, a prototype study of 
an agency — to find out if such studies were feasible — 
has grown into full-fledged studies of some four agen- 
cies — The Canadian Radio-Television Commission, 
the Canadian Transport Commission, the Immigration 
Appeal Board and the National Energy Board. And © 
studies of several other agencies are planned so that we 
gain as broad a perspective of the administrative pro- 


cess as possible. Studies of a more general nature will 
follow until we have a greater understanding of agency 
behaviour. : 

The agencies we study are selected on the basis of a 
survey of more than forty federal agencies. Our interest 
for the most part is in agencies that are engaged ina 
wide range of activities, but particularly rule or regula- 
tion-making and adjudication. 

In designing research methods for our studies of 
administrative agencies, we have been greatly assisted 
by a group from Carleton University’s School of Public 
Administration who prepared for us a paper on multi- 
disciplinary approaches to research. A version of this 
paper is to be published shortly in Canadian Public 
Administration. 

The Commission sponsored a meeting in Ottawa of 
_ the Canadian Association of Law Teacher's Administra- 

tive Law Subsection. This meeting brought together 
some thirty administrative law professors from across 
the country, a number of leading practitioners before 
administrative tribunals, and administrators from major 
regulatory agencies. A number of current. problems 
with the regulatory process were discussed and debated 
by several panels. And many ideas for reform were 
generated. ; 

In addition, we compiled a catalogue of legislatively 
conferred discretionary powers. Copies of this cata- 
logue will be distributed to scholars, government offi- 
cials, lawyers, and libraries across the country. 


-Expro priation 


Although federal expropriation law has recently been 
reformed by the enactment of a new Expropriation Act, 
the bulk of expropriations authorized by federal law 
fall outside the ambit of this Act. The Project has now 
completed an examination of the law governing these 
expropriations, on the basis of which a working paper 
is being prepared and will be published shortly. The 
‘Major recommendations in this area will affect expro- 
‘Priations by striptakers, notably pipeline and railway 
companies. 


Aspects of Commercial Law 


_ Over the past two years, the Commission has been 
conducting a preliminary study of the legal structure of 
he payment system. In the process, the Commission 
71as. engaged in liaison with government departments 


concerned, the Bank of Canada, the Economic Council 
of Canada, and various private groups concerned with 
developments in the payment system. 

A report of this study, with recommendations for 
further work, will be released this fall. 


Ongoing Modernization of Statutes 


As we observed in the first part of the report, some- 
times the actual wording of the law can be a major 
problem. The language of our statutes frequently leaves 
room for much improvement. Nor is it simply that partic- 
ular sections are not drafted as well as they might be. 
The problem is a deeper one: how far is our traditional 
method of drafting statutes acceptable and satisfac- 
tory today? 

The Commission has continued working on this prob- 
lem. It is a general problem which, however, can only be 
satisfactorily dealt with in the context of specific legisla- 
tion. For that reason, the Commission has linked this 
problem with the more specific one of the form and 
architecture of the Criminal Code. Some few preliminary 
meetings have been held on this, but now that the work- 
ing papers on the criminal law are laying a broad gen- 
eral foundation of principles, the Commission is begin- 
ning to grapple more specifically with the formulation 
of the criminal law in particular and the formulation of 
the law in general. 
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PART III 


Research Personnel 


(employed during part or the whole of the period June 1, 
1973 to May 31, 1974) 


PROJECT DIRECTORS 

DELISLE, Ronald J. B.Sc., LL.B., LL.M. Associate Professor 
of Law, Queen’s University 

FORTIN, Jacques, B.A., LL.L., D.E.S., LL.D., Associate Profes- 
sor of Law, University of Montréal and member of the 
Bar of Québec 

JOBSON, Keith B., B.A., B.Ed., LL.B., LL.M., J.S.D., Associate 
Professor of Law, Dalhousie University 

PAYNE, Julien D., LL.B., member of the Bar of Ontario 

ROBERTS, Darrell W., B.A., LL.B. LL.M., member of the Bar 
of British Columbia and Associate Professor of Law, 
University of British Columbia 


RESEARCH CONSULTANT 
FITZGERALD, Patrick, M.A., Professor of Law, Carleton Uni- 
versity, Barrister-at-law, England 


RESEARCH OFFICERS 

ARBOUR, Louise, B.A., LL.L. 

BAUDOUIN, Jean-Louis, B.A., B.C.L., D.J., D.I.C., D.E.S.C. 

BECKER, Calvin, B.A., LL.B., LL.M. 

BROOKS, Neil B.A., LL.B. 

CHRETIEN, Francois, B.A. LL.L., member of the Bar of Québec 

EDDY, Howard, R., B.A., J.D., member of the Bar, Washington 
State 

ELTON, Tanner, B.A., LL.B. 

FERGUSON, Gerard, A., B.A., LL.B., LL.M. 

FRANCCEUR, Henri, former Deputy Director of Police, Laval, 
and former Inspector-Detective, Montréal Police 

FRASER, Murray, B.A., LL.B., LL.M. 


PEOPLE AND STUDIES 


FRITZ, Ronald E., LL.B., LL.M. 

GREENSPAN, Rosann, B.A., M.A. 

GRENIER, Bernard, B.A., LL.L., member of the Bar of Québec 

JANISCH, Hudson N., B.A., M.A. LL.B., M.C.L., Me. od) SHIDL 

KATZ, Leslie, B.A., LL.B. 

KRASNICK, Mark, B.S., LL.B. 

LANDREVILLE, Pierre, B.Sc., M.A., Ph.D. 

MURRANT, Robert, B.A., LL.B., LL.M. 

MURRAY, Graham, B.A., LL.B., LL.M., member of the Law 
Society of Nova Scotia 

POMERANT, David L., B.A., LL.B., member of the Bar of 
Ontario 

RYAN, Edward F., B.A., LL.B., LL.M. 

THURSTON, Herbert, Advisor to the Ontario Police Commis- 
sion, and former Inspector-Detective of the Metropolitan 
Toronto Police 

TRUDEAU-BERARD, Nicole, B.A., LL.L. 

WATKINS, Gaylord, B.Sc., LL.B., LL.M. 

WILSON, Thomas H., B.A., LL.B., LL.M., member of the Bar 
of Ontario 

WUESTER, Terrence, B.A., M.A., J.D., LL.M. 


In-house Studies 


GENERAL PRINCIPLES OF CRIMINAL LAW 
AND PROHIBITED AND REGULATED 
CONDUCT PROJECT 
Aims and Purposes of Criminal Law » 
Insanity: Fitness to Stand Trial 
Insanity and Criminal Responsibility 
Strict Liability: The Size of the Problem — 
An Empirical Study 
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Strict Liability in Practice — An Empirical Study 

Strict Liability in Law 

Strict Liability: Recommendations for Reform 

Mental Elements of the Offence 

Ignorance and Mistake of Fact and Law 

Compulsion 

Obscenity 

Contempt of court — A Joint Study with the Manitoba 
Law Reform Commission 


CRIMINAL PROCEDURE PROJECT 
Discovery: A Doctrinal Study 
Discovery: Questionnaire Survey 
Plea Bargaining 
Search and Seizure Powers 
Proposal on Costs in Criminal Cases 


SENTENCING AND DISPOSITIONS PROJECT 
General Principles of Sentencing 
Restitution by the Offender 
The role of Imprisonment 
Hospital Orders 
Fines 
Criminal Bankruptcy 
Persons Convicted in Magistrates’ Courts 
The Dangerous Offender 


EVIDENCE PROJECT 
Competence and Compellability of Witnesses 
Manner of Questionning Witnesses 
Credibility 
Character 
Compellability of the Accused and the Admissibility 
of his Statements 
Judicial Notice 
Expert Witnesses and Opinion Evidence 
Burdens of Proof and Presumption 
Hearsay Evidence 
Privilege 
Documentary Evidence and Related Matters 
Statements Taken by Police — An Empirical Study 
Corroboration 
Confessions 
Exclusion of Illegally Obtained Evidence 


FAMILY LAW PROJECT 
Unified Family Courts 
The Distribution of Legislative Authority in Family Law 
Matrimonial Property 
Matrimonial Regimes in Québec 


ADMINISTRATIVE LAW PROJECT 


Practices and Procedures of a Federal Administrative 
Tribunal 
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Catalogue of Legislatively-conferred Discretionary 
Powers 


COMMERCIAL LAW PROJECT 


The Canadian Payments System 
Bills of Exchange Act 


Outside Studies 


Commissioned during the year 1973-74 


GENERAL PRINCIPLES OF CRIMINAL LAW AND 
PROHIBITED AND REGULATED CONDUCT 
BERNER, S. H., Profesor, Faculty of Law, University of British 
Columbia 
Intoxication* 
CAMPBELL, Colin L., Barrister & Solicitor, Toronto 
Criminal Responsibility and the Mentally Retarded 
Offender* 
CHEVRETTE, Francois and MARX, Herbert, Professors, Law 
Faculty, University of Montréal 
Constitutional Aspects of Regulating Obscenity* 
DUMONT, Héléne, Professor, Faculty of Law, University of 
Montréal 
Ignorance of the Law 
GASSIN, Raymond, Professor, Faculty of Law, University of 


Montréal 
Critical analysis of general principles papers on 
criminal law 


GIGEROFF, A. K., Research Scientist, Clarke Institute of 
Psychiatry, Toronto 
Empirical research: Sexual Offences under the Crim- 
inal Code of Canada 
HACKLER, James C. 
Police Records and the Ecology of Crime 
HOOPER, Anthony, Osgoode Hall Law School, York University, 


Toronto 
Background Study on the Law of Theft and Related 
Offences 
HUNTER, lan A., Department of Law, Carleton University, 
Ottawa 


Background Study on Obscenity * 
LEIGH, Leonard, Professor, London School of Economics & 
Political Science, University of London 
Corporate Criminal Liability* 
LEVY, J. C., Professor, College of Law, University of Saskat- 
chewan 
The Mental Element and Material Element of Homi- 
cide 
MANITOBA LAW REFORM COMMISSION, Winnipeg 
Contempt of Court — A joint study with the General 
Principles of Criminal Law Project 
MOREL, André, Professor, Faculty of Law, University of 
Montréal 
The Reception of English Criminal Law in Québec 


* completed. 


MORTON, J. D., Professor, Faculty of Law, University of 
Toronto 
Studies in classification of offences: 
— petty crimes 
— procedure in petty crimes 
— evidence in petty crimes 
— serious crimes 
— procedure in serious crimes 
PICKARD, Toni (Mrs.), Associate Professor, Queen's Univer- 
sity, Kingston 
Extraterritorial Extent of the Criminal Law* 
SAMEK, R. A. 
Moral issues involved in criminal legislation 
SCHMEISER, Douglas, Professor, College of Law, University 
of Saskatchewan 
The Native Offender in Canada* 
STARKMAN, B., Professor, Faculty of Law, University of 
Windsor 
Preparation of background material on Law and the 
Control of Life* 
TURNER, R. E., Associate Director, Clarke Institute of Psy- 
chiatry, Toronto 
Critical analysis, from the point of view of the science 
of psychiatry, of General Principles of Criminal Law 
study papers 


CRIMINAL PROCEDURE 


ARBOUR, Louise 
Preparation of a report on the analysis of data col- 
lected during an inquiry on discovery. * 

ATRENS, Jerome, Professor, Faculty of Law, University of 

British Columbia 
Structure and Jurisdiction of Courts for Trials and 
Appeals in relation to Minor Offences 

BARTON, Peter, Professor, Faculty of Law, University of 

Western Ontario 
Extraordinary Remedies in the Criminal Process and 
Alternatives* 
BURNS, Peter T., Professor, Faculty of Law, University of 
British Columbia 
Private Prosecutions* 
CARTER, Robert J., Barrister & Solicitor, Toronto 
The Nature of the Charge in a Criminal Case 

GROSMAN, Brian, Professor, College of Law, University of 

Saskatchewan 
Prosecutorial Discretion * 
MACKAAY, Ejan, Professor, Assistant-director, DATUM/ 
SEDOJ, Faculty of Law, University of Montréal 
Pre-Trial Procedure in Criminal Cases (Phase |)* 
SCHULMAN, Perry W., Barrister & Solicitor, Manitoba 
The Jury* 

TASK FORCE ON “THE JURY’. Members: Mr. Justice Jac- 
ques Ducros, Superior Court of Québec, Dean Jacques 
Bellemare, Faculty of Law, University of Montréal, Mr. 
John Cassels, Crown Attorney, Ottawa, Mr. Jean-Guy 
Boilard, lawyer, Montréal, Mr. Dan Chilcott, lawyer, 
Ottawa. * 


* 


completed. 


SENTENCING AND DISPOSITION 
BECKER, Calvin 
Offender-Victim Follow-up Study* 
FATTAH, E. A., Professor, School of Criminology, University 
of Montréal 
Deterrence* 
GOLD, Alan D. 
The Dangerous Offender* 
GREENLAND, Cyril 
— Collection and tabulation of data on the ‘“Dan- 
gerous Sexual Offender’’* 
— Data on hospital orders* 
GROVES, Patricia 
Community Service Orders* 
HOGARTH, John, Professor, Osgoode Hall Law School, York 


University 
Empirical research: East York Community Law 
Project* 
LINDEN, Allen M., Professor, Faculty of Law, York University, 
Toronto 


Compensation to Victims of Crimes* 
ORTEGO, James, Professor, Dalhousie Law School, Halifax 
Consecutive Sentences* 
OUTERBRIDGE, W. R., Professor, University of Ottawa 
Critical analysis of papers on Sentencing and 
Dispositions* 
PARKER, Beverly 
Research papers on Probation 
PARKER, Graham, Professor, Osgoode Hall Law School, York 
University, Toronto 
Law of probation* 
PERKINS, C. E., Judge 
Empirical research project on consecutive sen- 
tences and related subjects through the use of a 
questionnaire distributed to judges 
PRICE, Ronald R. 
The Dangerous Offender* 
REYNOLDS, Graham 
Preparation of material on juvenile delinquency* 
SCACE, Anne 
The Criminal Law as a Discretionary Instrument as 
part of the Community Law Reform Project (East 
Von)? 
SWABEY, T. R., Provincial Judge, Ottawa 
The establishment, on an experimental basis, of a 
volunteer probation service in Ottawa* 
TEEVAN, James L., Professor, Department of Sociology, Uni- 
versity of Western Ontario, London, Ontario 
Empirical study on subjective deterrence as per- 
ceived by young males in relation to theft and 
break and entry” 
WEILER, Paul, Professor, Osgoode Hall Law School, York 
University 
Philosophy of Punishment and Criminal Law 
Reform * 


EVIDENCE 


DOOB, Anthony, Professor, Department of Psychology, Uni- 
versity of Toronto 

Critical analysis, from the point of view of the science 

of psychology, of the Evidence Project study papers 
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McDONALD, Bruce 
Authentication and Identification” 

SCHIFF, S. A., Professor, Faculty of Law, University of Toronto 
Preparation of critical analysis from the point of view 
of the fundamentals of the laws of Evidence of all 
the Evidence Project study papers 


FAMILY LAW 
AMREN, Bergen 
Report on the evaluation of the internal operation 
of the B.C. pilot project on Integrated Family Court 
BARTKE, Richard 
Preparation of background material on Community 
Property * 
BELL, Norman, Professor, Department of Sociology, Univer- 
sity of Toronto 
Critical analysis of family law papers 
BISSON, Alain, Professor, Faculty of Law, University of Ottawa 
Nullity of Marriage under Common Law and Civil 
Law in Canada 
CAPARROS, Ernest, Professor, Faculty of Law, Laval Uni- 
versity 
Matrimonial Property Regime in Québec* 
DELEURY, Edith, Professor, Faculty of Law, Laval University 
and GARNEAU, Roger, lawyer, Québec City 
Study on the protection of children in divorce and 
nullity proceedings relating to marriage contracted 
in Québec 
GOSSE, Richard, Professor, Faculty of Law, University of 
British Columbia 
The Protection of Children in Divorce and Nullity 
Proceedings* 
HAHLO, Dr. Herman, Director, Institute of Comparative Law, 
McGill University 
The Desirability of Fundamental Reform of the 
Divorce Law of Canada* 
HOGARTH, Flora M. 
Report on the relationship between the services of 
the integrated family court in B.C. and outside 
community agencies or groups 
LEVINE, Saul V., Associate professor, Department of Psy- 
chology and Psychiatry, University of Toronto 
Critical study of family law study and working papers 
LONDON, Jack R., Professor, Faculty of Law, University of 
Manitoba 
Taxation and the Family 
LOWN, Peter, Professor, Faculty of Law, University of Alberta 
Conflict of Laws Rules pertaining to Divorce* 
MORRISON, Nancy, Judge 
Preparation of critical analysis of the Family Law 
Project study and working papers 
RAE-GRANT, Quentin, Professor of Child Psychiatry, Psy- 
chiatrist in chief, Hospital for Sick Children, Toronto 
Critical study of family law study and working papers 
SABIA, Maureen 
Review of materials produced internally by the 
Family Law Project and preparation of paper on 
Conflict of Laws Rules* 


completed. 


* 
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SANDERS, Douglas, Director, Native Law Center, Carleton 
University 
Family Law and Native People* 
SAUNDERS, Ivan B., Professor, College of Law, University of 
Saskatchewan 
The Maintenance of Family Dependants in Divorce 
and Nullity Proceedings 
STEINBERG, David M., Provincial Judge, Family Division, 
Hamilton 
Background paper on Family Court* 
STEWART, Lorne, Judge 
The Juvenile Offender and Family Court 


ADMINISTRATIVE LAW 

BELOBABA, Edward Paul, Researcher, Ottawa 
Representation in Rule-making and Adjudication 
Phases” 

CUTHBERTSON, D.A. 
Profile of the federal administrative process* 

DOERN, Bruce, School of Public Administration, Carleton 

University, Ottawa 

Multi-disciplinary methodology for conducting stu- 
dies of federal administrative and regulatory agen- 
cies, boards, commissions and tribunal, with par- 
ticular emphasis on administrative pratice and 
procedure* 


EXPROPRIATION 

MORDEN, John, Barrister & Solicitor, Toronto 
Expropriation Powers conferred by Federal Law and 
not presently within the ambit of the Expropriation 
Act* 


OTHER RESEARCH 
BAUM, Daniel J., Professor, Faculties of Law and Adminis- 
trative Studies, Osgoode Hall Law School, York Univer- 
sity, Toronto 
Age and the Law* 
COTLER, Irwin, Professor, Faculty of Law, McGill University, 
Montréal 
The Attainment of Equality Before the Law 
FRIEDLAND, M. L., Dean, Law Faculty, University of Toronto 
Access to Justice — A feasibility study on the Li- 
brary/Law Project 
MACKAY, Patricia 
Background material for a seminar on prenatal and 
early childhood nutrition to be held in Toronto and 
preparation of a report of the findings of the seminar 
for the Commission's research in the field of family 
and criminal laws* 
MARLIN, Randal 
Setting-up citizen discussion groups on law reform 
and preparing a report, including a model, on such 
citizen participation* 
SMITH, J. C., Professor, Faculty of Law, University of British 
Columbia 
A series of theoretical studies on the goal, struc- 
tures of the law and other features of the decision 
procedure in the law 
SZABO, Denis, Director, International Centre for Comparative 
Criminology, University of Montréal 
Inventory and Analysis of Public Enquiries and 
Surveys on Judicial Matters* 


Part IV 


PUBLICATIONS 


(All publications are free of charge) 


ANNUAL REPORT 1971-72: L.R.C. — Canada. (Bilingual, English & French) 8-1/2 X 11 in., 26 pages both 
languages. August, 1972. Cat. no. J31-1972. 


ANNUAL REPORT 1972-73: L.R.C. — Canada. ‘‘The Worst Form of Tyranny”. (Bilingual, English & French) 
8-1/2 X 11 in., 40 pages (English), 38 pages (French). August, 1973. Cat. no. J31-1973. 


RESEARCH PROGRAM: L.R.C. — Canada. (Bilingual, English & French) 8-1/2 X 11 in., 21 pages each language. 
March, 1972. Cat. no. J31-1/1. 


CRIMINAL LAW — OBSCENITY: L.R.C. — Canada. (Bilingual, English & French) 8-1/2 X 11 in., 134 pages 
(English), 169 pages (French). December, 1972. Cat. no. J31-273. 


CRIMINAL LAW, GENERAL PRINCIPLES — FITNESS TO STAND TRIAL: L.R.C. — Canada. (Bilingual, English & 


_ French) 8-1/2 X 11 in., 57 pages (English), 65 pages (French). May, 1973. 


EVIDENCE — STUDY PAPERS: 

1. COMPETENCE AND COMPELLABILITY 

2. MANNER OF QUESTIONING WITNESSES 

3. CREDIBILITY 

4. CHARACTER 
L.R.C. — Canada. (Bilingual, English & French) 8-1/2 X 11 in., 65 pages (English), 86 pages (French). August, 
1972 (Second printing). 


EVIDENCE — STUDY PAPER: 
5. COMPELLABILITY OF THE ACCUSED AND THE ADMISSIBILITY OF HIS STATEMENTS 


L.R.C. — Canada. (Bilingual, English & French) 8-1/2 X 11 in., 42 pages (English), 48 pages (French). January, 
1978. 


EVIDENCE — STUDY PAPERS: 
6. JUDICIAL NOTICE 
7. OPINION AND EXPERT EVIDENCE 
8. BURDENS OF PROOF AND PRESUMPTIONS 
L.R.C. — Canada. (Bilingual, English & French) 8-1/2 X 11 in., 67 pages (English), 71 pages (French). July, 1973. 


EVIDENCE —- STUDY PAPER: 

9. HEARSAY 
L.R.C. — Canada. (Bilingual, English & French) 8-1/2 X 11 in., 20 pages (English), 22 pages (French). May 1974. 
Cat. no. J32-5/1974. 


EVIDENCE — STUDY PAPERS: 
10. THE EXCLUSION OF ILLEGALLY OBTAINED EVIDENCE 
L.R.C. — Canada. (Bilingual, English & French) 8-1/2x 11 in. November 1974, 


WORKING PAPER | — THE FAMILY COURT 
L.R.C. — Canada. (Bilingual, English & French) 6-1/2 X 9-3/4 in., 55 pages (English), 57 pages (French). 
January, 1974. Cat. no. J32-1/1-1974. 


12. WORKING PAPER Il — CRIMINAL LAW — MEANING OF GUILT — STRICT LIABILITY 
L.R.C. — Canada. (Bilingual, English & French) 6-1/2 X 9-3/4 in., 38 pages (English), 44 pages (French). 
February, 1974. Cat. no. J32-1/2-1974. 


13. WORKING PAPER ||| — PRINCIPLES OF SENTENCING AND DISPOSITIONS 
L.R.C. — Canada. (Bilingual, English & French) 6-1/2 X 9-3/4 in., 35 pages (English), 38 pages (French). March, 
1974. Cat. no. J32-1/3-1974. 
14. WORKING PAPER IV — CRIMINAL PROCEDURE — DISCOVERY 
L.R.C. — Canada (Bilingual, English & French) 6-1/2 X 9-3/4 in., 44 pages (English), 49 pages (French). June, 
1974. Cat. no. J82-1/4-1974. 


15. WORKING PAPER V & VI — RESTITUTION AND COMPENSATION — FINES 
L.R.C. — Canada. (Bilingual, English & French) 6-1/2 x 9-3/4 in, October 1974. 


16. CRIMINAL PROCEDURE — A PROPOSAL FOR COST IN CRIMINAL CASES: 


L.R.C. — Canada. (Bilingual, English & French) 8-1/2 X 11 in., 28 pages (English), 29 pages (French). August, 
1973. 


e Also available through Information Canada 


STUDIES ON STRICT LIABILITY. L.R.C. — Canada. (English) 6-1/2 X 9-3/4 in., 251 pages. Cat. no. J32-4/1- 
1974. Price: $4.50. 


ORDER FORM 

Publications Clerk 

Law Reform Commission of Canada 

130 Albert Street, OTTAWA, K1A OL6 

Please forward one copy of the following publications: 

(circle appropriate numbers) 

1 2 3 4 2 6 7 8 9g 10 11 2 ie: 14 1% 16 


Name 


(please print) 


Address 


No. ; Street 


Town Province Postal Code 
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The Honourable Otto E. Lang, 
Minister of Justice, 
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Dear Mr. Minister: 


In accordance with the 
provisions of Section 17 of the 
Law Reform Commission Act, 
| submit herewith the fourth 
annual report of the Law Re- 
form Commission of Canada 
for the period June 1, 1974 to 
May 31, 1975. 


Yours respectfully, 


PA 


E. Patrick Hartt 
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LOGW OSS eSalde Gay OK 
| Dy epasteron iS Simply a com- 

parative of which we haven't 
settled the superlative. In other 
words, don’t hope for better things 
until we know just what we mean by 
better. And in particular don’t look 
for better laws until we know exactly 
what we're looking for. Otherwise all 
law reform is an illusion—a journey 
lacking all direction, a voyage to no- 
where, a question mark whose only 
answer is what Sam Goldwyn called 
a definite maybe. 

So how did we define this maybe, 
how did we give direction to the 
journey, and how did we navigate to 
make a landfall? From the outset 
our strategy involved three steps. 
We took as our guiding principle the 
motto, See, judge, act. Seeing the 
law and underlying social factors as 
they really are, judging how best to 
alter the law to make it better satisfy 
the social need, and acting to se- 
cure these alterations—this was 


pace three 


how we studied the charts, plotted 
the course and then set sail on a 
heading that brings us now in sight 
of land. 


Seeing 


An hours reconnaissance, say 
army experts, /s worth a week of 
skirmishing. We started, then, by 
trying to see. This wasn't easy, 
though. It never is, especially for law 
reformers. A reformer, said a New 
York mayor, /S a guy who rides 
through a sewer in a glass-bot- 
tomed boat. He never smells. he 
never feels the dirt; he doesn't even 
see it properly. So naturally he 
doesn't know how to clean it up. To 
know how, we must get out and see 
reality. 

But seeing is difficult: it must be 
learnt. Take seeing in a literal 
sense. Most of us learn to see so 


rsa ff] | amine a ac en ee a 


early on in life that we forget we 
ever had to learn, but people who 
are born blind but later on acquire 
their sight say they make no sense 
of the visual phenomena until they 
learn to find the pattern there. Be- 
sides, ordinary seeing comes so 
naturally that we forget that curious 
limitation of the eye which only lets 
us see clearly what is right in the 
centre of our visual field. Unless we 
move the eye continually to bring 
different things into focus, our vision 
goes haywire. Experiments at 
McGill in 1960 showed that if you fix 
your eyes too long on a stationary 
object, the image may disappear. 
Worse still, it may become distorted. 
Better to know nothing, says the 
proverb, than to know what ain't so. 
In short, physical seeing isn't static 
but dynamic. 

So too in law reform we had to 
learn to make our seeing dynamic. 
We had to shift our attention con- 
tinually from legal rules to social 
practices and back again, from the 
general to the particular and vice 
versa, from the wood to the trees 
and once more to the wood. For in- 
stance, when examining the proper 
scope of criminal law, we sharp- 
ened our perception of that general 
question by looking at the particular 
problem of obscenity, which we 
used as an illustrative test case. 
Conversely, our discussion of the 
general question highlighted our 
picture of the specific issue of ob- 
scenity. That way we tried to make 
our vision dynamic. 


We also tried to make it stereo- 
scopic. To get a three-dimensional 
picture we looked in three direc- 
tions. We looked to the past be- 
cause this is where we come from 
and because law, like language, is 
rooted in history and loses contact 
with those roots at the risk of being 
as artificial as Esperanto. We 
looked to the present because this 


is where we are and because law, 
like life itself, can’t turn the clock 
back. And we looked at the future 
because this is where we're going 
and because real law reform isn't 
putting out today’s fires so much as 
trying to prevent tomorrow's. 


A Matter 
of 
Excellence 


Our thanks go to our two 
part-time members, Commis- 
sioner John D. MacAlpine of 
Vancouver, and Commissio- 
ner Claire Barrette-Joncas of 
Montréal who completed their 
terms with the Commission 
during the year under review. 
Mr. MacAlpine served with the 
Commission for three years 
while Mrs. Barrette-Joncas’s 
term lasted four years. 

Despite their heavy sche- 
dules as law practitioners, 
they devoted long hours to 
keeping abreast of the Com- 
mission's work, — reading 
countless research docu- 
ments, briefs and comments 
from the public, and in atten- 
ding Commission meetings. 
Their contribution, bearing the 
mark of excellence, was inva- 
luable to the forging of Com- 
mission opinion as represen- 
ted in our working papers. 


All our inquiries, then, have tried 
to look in these three directions— 
backwards, sideways and forwards. 
First, backwards looking to the past. 
In studying the nature and purpose 
of the criminal trial from a basic, 
philosophical standpoint, we con- 
sidered the criminal trial not only as 


it exists today in Canada but also 
it existed and developed through« 
man’s history. 

Next, sideways, looking at t 
present. In examining the proble 
of sentencing in general and of i 
prisonment in particular, we ps 
particular attention to present soc 
realities as discovered by empiri 
investigation. Also in our work 
family property we tried to get cle 
about the underlying social rea 
with which the law on this particu 
topic deals. Another way of looki 
sideways, though, is looking outs! 
Canada to see what we can leé 
from other jurisdictions. This | 
have done by examining forel 
laws and also by inviting forel 
lawyers to assist us. For instant 
we have had working with us d 
tinguished lawyers from Englar 
France, Australia and Scotland; a 
we have had shorter visits from la 
yers from Holland, Czechosloval 
and the United States. In additic 
we seconded one of our researc 
ers to the Ministry of Justice in Pa 
to study the French approach 
drafting legislation. 

Last, forwards, looking to the 1 
ture. This we tried to glimpse 
means of experiments and pl 
projects. Take for example our re 
ommendations on discovery. ( 
looking at this question we cc 
cluded that a prosecutor ought 
give much fuller advance inf 
mation to a defendant of the ca 
and evidence against him on 
criminal charge. We argued that tl 
would be both fairer to defendar 
and more convenient to all cc 
cerned because of the amount 
time it might save. To test our ar¢ 
ment we helped set up a pl 
project on these lines in Montreal. 
fact the saving in terms of time a 
money has exceeded 
predictions. 

In this way then we have tried 


ild a three-dimensional picture. 
nis was how we tried to see. 


udging 


Next came the hardest part— 
valuating what we had seen. Real 
valuation, real judging, can be so 
ifficult that all too often law re- 
mers shy away from it. They just 
Jt forward various alternatives to 
ie existing law and then express a 
reference for one of them without 
ver fully making out the case for it 
hey simply plump for one particu- 
f option. 

But plumping is for the birds. 
Ihat law reform needs is persua- 
ve argument that the alternative 
referred is better than the others. 
le need to know what con- 
equences that alternative will pro- 
uce. And this, as we outlined 
bove, we tried to ascertain by ex- 
erimental projects. This is how we 
ied to see whether our preferred 
Iternative would work. 

But whether it works is one thing; 
nether it works satisfactorily is an- 
ther. This raises the most difficult 
uestion: satisfactorily to whom? As 
fe said in Our second annual re- 


Five Full-Time Members 


port, if we are to develop new ap- 
proaches to the law, then whose 
approaches should these be? Sup- 
pose we mount a pilot project to see 
if a proposal works satisfactorily, 
whom must it satisfy? Ourselves, 
the legislators, all Canadians or 
what? Whose values are the ones 
that matter most? 

Here we could have simply 
plumped for option ‘X’ or ‘Y’ and 
said that is our preference. Our job, 
we could have said, is to put for- 
ward our own values. Alternatively, 
we could have gone in for extensive 
market research. We could have 
asked what values in general Cana- 
dians hold, and could have left it at 
that. In fact, we took a third ap- 
proach: we tried to see what values, 
if any, are shared by our society in 
general, to find out their implications 
and to discover how far in the light 
of those implications the values are 
self-consistent and supportable by 
rational argument. 

But are there any shared values 
or morality in our society? Indeed, is 
there any such a thing as morality? 
Is morality, as Bernard Shaw once 
put It, merely a Suspicion that other 
people aren't legally married? Or Is 
morality like comedian Spike Milli- 
gan’s floor—a floor so cunningly 
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laid that no matter where you stood 
it was always under your feet? Does 
morality underlie our behaviour and 
our attitudes? After all, we can't pre- 
fer one thing to another without 
thinking it is in some way better. 
But every man to his taste, goes 
the saying: one man’s meat is an- 
other man’s poison. Does this hold 
good for morals too? Some think 
abortion utterly wrong, some think 
it's simply every woman’s right. And 
so It goes across the board with 
moral questions. There is nothing 
either good or bad but thinking 
makes it SO, SayS Hamlet. Push this 
to the ultimate and you get the cyn- 
icism of the politician who said: 


Those are my principles and if you 
dont like them, | have others. 


We took a different'approach. We 
chose to plot our course by looking 
at human beings to see what they 
share. What characteristics, needs 
and abilities have men in common? 
The Chinese taste for music, said 
Arthur Koestler, differs from ours 
considerably, but all men are sub- 
Ject to the pull of gravity and prefer 
keeping their balance to losing It. 
And preferring to keep our balance 
is only one of many things we have 
in common. What these are we 


On April 24th, 1975, Royal assent was given to 
Bill C-43, an Act to amend the Law Reform Com- 
mission Act. 

The amending Act provides, essentially, for 
the replacement of the two part-time members by 
one additional full-time member. The total num- 
ber of members was therefore brought up to five, 
including the Chairman and Vice-Chairman. All 
members are eligible for a term not exceeding 
seven years. Three members constitute a quo- 
rum of the Commission. 

_ Appearing before the Standing Senate Com- 
mittee on Legal and Constitutional Affairs, the 


sion, but it was our recommendation to the min- 


Commission’s Chairman said the two part-time 
members of the Commission have made an ex- 
cellent contribution to the work of the Commis- 


ister that it would be better to have five full-time 
members. Originally, the theory was that the two 
part-time members would provide a continuing 
input from the bar. After discussion with the 
president of the Canadian Bar Association, it was 
agreed that mechanisms could be developed for 
providing a continuing input from the bar. New 
methods are now in the process of being devel- 
oped for this purpose. 
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know without the need for vast, ex- 
pensive surveys. A little reflection is 
enough to tell us. 

Besides, mankind is not a tribe of 
animals to which we owe compas- 
sion; it is, in Chesterton’s words, a 
club to which we all owe our sub- 
scription. All of us, as the present 
time shows all too clearly, depend 
upon one another. Coping with this 
interdependence, by respecting 
one another's needs and catering to 
them, is the way we pay Our sub- 
scription to the club of mankind. 
And this is what morality is all about. 
As Bronowski said in The Ascent of 
Man, 


Justice is a universal of all cultures. 
It is a tightrope that man walks be- 
tween his desire to fulfil his wishes 
and his acknowledgement of social 


Comparing 
Notes 

with 
France 


During the fall of 1974, the 
Chairman and Vice-Chairman 
met with representatives of 
the French Ministry of Justice 
with whom the Vice-Chairman 
had established contact two 
years earlier. These meetings 
were very profitable in dis- 
cussing Criminal Law reform. 
Justices Hartt and Lamer also 
met with the President of 
French Magistrates, President 
Braunschweig, and discussed 
the initial and continuing train- 
ing of magistrates. They also 
had the opportunity to attend 
an assize trial with President 
Braunschweig, thus observing 
French Justice in action. 


responsibility. No animal is faced 
with this dilemma: an animal is ei- 
ther social or solitary. Man alone 
aspires to be both in one, a social 
solitary. 


Or, as Hillel put it, 


lf | am not for myself, who’s for me? 
And if | am for myself alone, what 
am |? And if not now, when? 


In short, as we argued in our 
Working Paper, Limits of Criminal 
Law, man needs society. But this 
means sharing values, for a society 
isn’t just an aggregate of persons; it 
is a group of people living together. 
Now living together involves 
amongst other things commu- 
nication, and this involves a need 
for truth. Allow indiscriminate lying 
and communication is at an end. 
Tfuin nas. tO. besthe=Ceneraluiuic: 
Lying itself is a parasitic activity 
which couldn't occur if truth-telling 
weren't normal. Respect for truth, 
then, is essential to society. 

Truth isn't the only essential so- 
cial value, though. There are others: 
respect for peace, for erdenaion 
agreeing to differ, for non-violence. 
Given indiscriminate violence, an- 
archy or rioting, society would col- 
lapse. Put it a different way, such a 
State of affairs wouldn't qualify for 
the name society. 

These then are some of the val- 
ues that are essential to society. As 
well as these there are other values 
which are not absolutely essential 
to every society but nevertheless 
very Important to particular soci- 
eties. Societies, like individuals, dif- 
fer from one another. Canada for 
example is different from certain 
other societies, partly because of 
the values we hold. For instance we 
prefer a larger measure of personal 
freedom to choose one’s own life- 
Style, job and residence than they 
do in certain other countries. Not 


Similarity 
with a 
Difference 


While the Criminal Code 
may vary from country to 
country, and while procedure 
may be different from prov- 
ince to province, the prin- 
ciples on which we base our 
criminal law are generally the 
same wherever we go 
throughout the Common- 
wealth. We were fortunate to 
benefit from the experience of 
two of the Commonwealth's 
most eminent legal academ- 
ics: Professor Brian Hogan 
and Professor Louis Waller. 

Professor Hogan discussed 
the theory of our criminal law 
and specifically looked at the 
issue of vicarious liability. He 
is a Professor of Law at Leeds 
University. 

Professor Louis Waller 
looked at the institution of the 
trial with a view to trying to de- 
cide what elements should be 
retained as is and which 
should be changed. Professor 
Waller is from the Faculty of 
Law at Monash University, 
Melbourne, Australia. 


that such personal freedom is € 
sential to society. Those ott 
countries seem to work excellen 
without it. Indeed monolithic so 
eties are possible and many seé 
to like them, but we in Canada pI 
fer mosaics. 

These values then—both tho 
which are essential to any soci 
and those which are important 
our kind of society—we tried 
bring right into law reform. Divorc 


ym values, law reform is nothing. 
jis is why, for example, we reck- 
ned that reforms in family law must 
e clearly based on presently 
yared values. This too is why we 
ave concluded that the criminal 
w must be seen as having to do 
‘imarily with articulating, under- 
ing and reinforcing values. 

Bringing such values into law re- 
rm is difficult. It takes consid- 
able time and effort. But making 
e effort marks the difference be- 
een real and illusory law reform. 
s like the difference between agri- 
JIture and farming as the man 
ym the Prairies put it. They're the 
ame thing, he said, except that 
rming is doing it. And law reform— 
>al law reform—is doing it: it 
eans we really have to work seri- 
isly at plotting the proper course. 


cting 


But having plotted the proper 
urse, the law reformer has to get 
work and make the voyage. He 
is seen and judged and now he 
is to act. He has ascertained what 
wrong with the law and produced 
recipe for putting it right, so now 
has to strive to get his recipe 
opted. 

How then did we go about getting 
ir recipes adopted? In several dif- 
ent ways. Of these the most obvi- 
S way—the way that everybody 
nks of automatically—is that of 
Sommending legislation. We have 
ne much less of this than is usu- 
y done by law reform bodies, be- 
1USE, aS we have frequently 
inted out, we don’t believe that al- 
ing the written law necessarily al- 
sthe reality. The Bail Reform Act 
evidence enough of this. All the 
me, we have made legislative 
-ommendations. For instance, on 
ict liability, on the penalty for reg- 


ulatory offences, on discovery and 
most recently on expropriation, our 
working papers made recommen- 
dations suitable for legislative ac- 
tion. As well as putting such recom- 
mendations in official papers, we 
have on occasions recommended 
in less formal ways. Finally, mem- 
bers and researchers from our 
criminal law project appeared by in- 
vitation before legislative commit- 
tees and presented briefs before a 
Senate Committee on the Cannabis 
Bill and before a House of Com- 
mons committee on the 
Environmental Contaminants Bill. 
Another way of getting our reci- 
pes adopted is by persuading those 


Testing 
Discovery 


Following the publication of 
Our working paper on 
Discovery, Montreal judges, 
the Honourable James K. 
Hugessen, Deputy Chief Jus- 
tice of the Superior Court, the 
Honourable Andre Fabien, 
Chief Justice of the Court of 
Sessions of the Peace, as well 
as Justices Jacques Lessard 


and Yves Mayrand of the 
Court of Sessions of the 
Peace, took the initiative of 
testing, through a pilot project, 
the measures recommended 


by the Commission. !m- 
pressive results were 
achieved within the first few 
weeks: hundreds of witnesses 
were exempted from appear- 
ing in court and the number of 
preliminary inquiries made at 
the Montreal Courthouse 
dropped by two-thirds. 
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who operate the legal system to do 
things differently. Things can often 
be changed administratively without 
recourse to legislation. We have al- 
ready drawn attention to the project 
on discovery that we helped set up 
in Montreal. Our previous annual re- 
port discussed the project on diver- 
sion, which in a limited area allowed 
certain suitable criminal cases to be 
diverted out of the main stream of 
the criminal justice system into 
other and more suitable channels: 
and this project is being copied now 
in other areas. Another example 
comes from our work on family law, 
which led us to recommend a uni- 
fled family court—a matter of 
course for federal-provincial collab- 
Oration; and our encouragement 
has led in certain areas to attempts 
at such unification by administrative 
development. Much of the law is de- 
veloped in this way, by adminis- 
trative techniques, not least of 
course by administrative tribunals. 
Before one such tribunal, the Cana- 
dian Transport Commission, re- 
searchers from our administrative 
law project appeared and opre- 
sented a brief on the question of 
costs of interveners before 
tribunals. 


Lastly, and most important, we 
have always seen law reform 
largely as a matter of changing be- 
liefs and attitudes rather than writ- 
ten laws. We have seen it as con- 
cerned pre-eminently with the 
general public’s attitude. For this 
reason we have tried from the be- 
ginning to mount a dialogue with the 
public. 

Mounting such dialogue hasn't 
been easy. / can call spirits from the 
deep, boasts Owen Glendower in 
Shakespeare's Henry IV. And do 
they come when you do call for 
them? asks Hotspur. As D. H. Law- 
rence said, Life makes no absolute 
Statements; it is all call and answer. 
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Church Council Viewpoint 


Following a number of years of very fruitful con- 
sultation on an individual basis, the Canadian Coun- 
cil of Churches and the Canadian Catholic Confer- 


ence have come together through the Church 


Council on Justice and Corrections to respond to our 
Working Papers. 


The objective of this new Council is to develop 
throughout Canada’s churches a viewpoint on the 
moral issues involved in the areas of justice and 
penal reform and to present this approach to the Law 
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Reform Commission. The Council has met regularly 
with the Commission throughout the last year. For in- 
stance, such basic concepts as fault, guilt, pun- 
ishment and restitution were the subject of a recent 
one-day exchange of views between some seven 
theologians representing as many churches and 
Commission members and researchers. The Com- 
mission very much appreciates the considerable 
time and effort the Council now devotes to helping 
inform the public about the issues involved in law 
reform. 


All we can do is call. The public has 
to answer. 

Why does the public have to an- 
swer? One reason is that it's no 
good proposing a reform unless 
we're sure the goal it aims at is the 
goal we really want. Otherwise we 
could end up like the man in the 
fable who wished for immortality 
and when his wish came true, grew 
steadily older, feebler and more 
miserable until he finally realized 
what it was he really wanted—eter- 
nal youth. His trouble was he hadn't 
stopped to think. 

In law reform we have to stop 
and think. Take crime for instance. 
If only, some say, we could abolish 
crime. But if we could, would we re- 
ally want to? Would we really want a 
society where no one ever stepped 
out of line, where no one ever chal- 
lenged the system and where no 
one ever had a conflict with an- 
other? Or would we end up like 
Midas in the legend? King Midas 
begged the gods to grant that ev- 
erything he touched might turn to 
gold? They did. Everything he 
touched turned to gold—the food he 
ate, the horse he rode, the daughter 
he kissed. He prayed for things to 
be as they had been before his wish 
was granted. Fortunately for him the 
gods heard this second prayer. 

As law reformers, we can't as- 


sume the gods will be so kind. We 
must avoid such mistakes. We must 


Understanding 
the Arctic 


Although the offices of the 
Commission are located in 
Ottawa, Montreal and Toronto, 
the commissioners and their 
Staff travel to every corner of 
Canada, including the Arctic. 
A few months ago, the Com- 
mission sent its Vice-Chair- 
man, Justice Antonio Lamer, 
to the Arctic to meet with the 
people of Frobisher Bay and 
Pangnirtung on Baffin Island. 
The Vice-Chairman met a 
large number of natives and 
almost all of the police officers 
stationed in the eastern region 
of the Arctic. The purpose of 
his visit was to provide this 
isolated population with infor- 
mation about the Commission 
and its concerns as well as to 
obtain a greater under- 
standing of the problems re- 
lated to the administration of 
justice in this remote area of 
our country. 


make sure what we really want. 


But this means all of us must | 
involved. For one thing, this is or 
fair: if we really attach importance 
the need for the consent of the go 
erned, then law reforms too mt 
enjoy popular consent. For anoth 
it is more effective. The less pub. 
participation there is in the planni 
process, says Alvin Toffler, the le 
efficacious it becomes. There |s 1 
negative feedback to correct po 
plans before errors mushroom in 
disasters. Such feedback, Toffl 
points out, can only come from « 
educated, informed and involv 
public. 


The public then needs educati 
and informing on law and law t 
form. But law is difficult for ordine 
people to understand. Recognizi 
this, we commissioned a stu 
called Access to Law to increa 
the lay public’s understanding. 
addition we have taken steps to! 
crease the knowledge and unde 
standing of law possessed by cf 
dren in Canada. And final 
throughout our publications—t 
ports, working papers, study pape 
and other documents—we ha 
done our best to write as simply al 
untechnically as possible in order 
make our work readable, interesti 
and intelligible. 


To an extent we think we have 
ucceeded. Our work on criminal 
yw, on family law and on adminis- 
ative law has received increasing 
ind extensive coverage in the 
yedia. Legislators, judges, the legal 
irofession, police and officials in 
he criminal justice system have 
iovided considerable feedback on 
\ur working papers. Law_ pro- 
2ssors, law students, philosophers, 
nd bodies like the John Howard 


Interacting with the Community 


re 


All of the Commission’s Wor- 
king Papers are printed in two 
monthly newspapers—the 
National, a publication of the 
Canadian Bar Association and 
Barreau, of the Association du 
Barreau du Québec. 


* 


The Working Paper entitled, 
Principles of Sentencing and 
Dispositions was reprinted in 
the Canadian Journal of Crimi- 
nology and Corrections. 


* 


The recommendations in the 
Study Paper entitled, The Cana- 
dian Payment System and the 
Computer have been reprinted in 
the Canadian Banker. 


* 


Members of the Commis- 
sion staff have attended Semi- 
nars on Law Reform spon- 
sored by the John Howard 


Society are increasingly comment- 
ing On Our work. The Council of 
Churches and the Catholic Confer- 
ence have set up a quarter of a mil- 
lion dollar project in order to re- 
spond to our efforts. Finally, the 
growing number of requests for co- 
pies of our papers shows that a 
useful, constructive public dialogue 
has now begun. This we welcome, 
for just as war is too important to be 
left to the soldiers, law is too im- 
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portant to be left to lawyers. 


This then has been our strategy. 
To see, to judge, to act—we have 
tried our best to do all three. And 
now as we approach the end of the 
period for which the first commis- 
sioners were appointed, and this 
portion of our voyage is nearly over, 
we feel that though our ship of law 
reform may not yet be in port, it’s 
nonetheless in sight of land. 


Society of Ontario, and the 
Manitoba, Ontario, Saskatche- 
wan and Maritime Associa- 
tions of Criminology and 
Corrections. 


* 


Commission members have 
attended Seminars of Judges in 
Québec, Ontario and British 
Columbia as well as attending 
the Conference of the National 
Association of Provincial Court 
Judges. 


* 


The Commission presented 
a brief to a Senate Committee 
that dealt with changes in our 
marijuana laws and to the 
House of Commons Commit- 
tee that dealt with the control 
of environmental contami- 
nants. 


* 


Members of the Commission 
are active in training sessions at 
the National Harbours Board Po- 


lice and the Ontario Police Col- 
lege. Staff members have also 
lectured at the Canadian Police 
College. 


* 


The Canadian Bar Associa- 
tion and Canada’s Crown 
Attornyes have both sponsored 
meetings with members of 
the Commission and have re- 
viewed and commented on 
our papers. This is besides the 
personal contribution of many 
members of the legal profes- 
sion. 


* 


Since our last Annual Report 
we have published 8 Working 
Papers, 4 Study Papers and 5 
Background Papers. We have 
distributed 134,000 copies of 
documents in the last year. In 
addition, 4 illustrated information 
brochures and 2 Coccinelle were 
published and a total of 900,000 
copies were circulated through- 
out Canada. 
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the 


way 
it 
worked 


his, then, was our overall strat- 
Tf eo How has it worked this 

year in detail? How has it 
worked in criminal law, family law, 
administrative law and evidence 
law? And how has it worked in 
terms of communication and 
information? 


Criminal Law 


First, criminal law. As Winston 
Churchill said, the way a society 
treats its criminals is an infallible 
index to the level of its civilization. 
So here our three-stage approach 
raised three questions: 

e What does criminal law really do? 

e What should it do? 

e How best ensure it serves this 
purpose, and this purpose only? 


The Effect 
of 
Criminal Law 


Ask anyone about criminal la 
and he'll probably say: /t’s there t 
make sure crime doesn't pay. Crit 
inal law forbids wrongful acts, sets 
penalty for them and punishe 
those that do them. This serves th 
purpose both of justice and of crim 
prevention. In George Eliot's word: 
the law's made to take carem 
raskills. 

A neat and simple picture, bt 
we asked, what of the reality? Firs 
who are the rascals and wh 
makes them count as such? Is it th 
acts they do that makes them ras 
cals? Or is it the status they alreac 
have that makes their acts counté 
rascality? 

Surely, our average man replie 
they're rascals because they ¢ 
rascally things—things the law des 
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nates as wrong. 

Things the law designates as 
rong, indeed, but are they really 
rong? Just think: who makes the 
yw that says they’re wrong? The 
ch, the high, the mighty—those at 
ne levers of power. As Goldsmith 
ut it, laws grind the poor and rich 
yen rule the laws. 

Take for example what most 
eople reckon the basic criminal of- 
ence—stealing. Of course, there 
as to be a law against theft. As the 
owboy said, you have to have a 
ww against finding things that ain't 
st. But do we have to have the law 
je have? Why are certain kinds of 
p-offs punished as stealing and 
thers praised as smart business 
ractice? As was said in the old 
nyme on enclosures, 
he law doth punish man or woman 
hat steals the goose from off the 

common, 

ut lets the greater felon loose 
hat steals the common from the 
goose. 
Inder the present iaw, it seems that 
entlemen don't steal: at best they 
nly outsmart others: at worst, 
vey're Criminals in plain clothes. To 
large extent what they do isn’t 

riminal by definition. 

The proof of the pudding, though, 
, In the eating. Look at conviction 
tatistics. Who form the bulk of 
10se convicted? The poor, the 
oung, the disadvantaged. This is a 
eneral trend in all western coun- 
ies, and Canada is no exception. 
his was partly borne out by a study 
fe did on those convicted in:Sep- 
smber, 1967 in Canada of their first 
\dictable offence. The September 
tudy showed that over a quarter of 
1€ people in the sample were 
nder nineteen and almost three- 
uarters were under thirty. 

Next, look at the imprisonment 
latistics. They tell the same story 
ith a special twist. Our study The 


Native Offender and the Law re- 
vealed that Indians, Metis or Eski- 
mos, who form only 1.5 per cent of 
Canada’s total population, account 
for nearly 10 per cent of inmates. In 
fact in Saskatchewan almost 60 per 
cent of those committed to Pro- 
vincial jails were Natives. Are these 
groups really five times as criminal 
as the rest of us? Or is this a result 
rather of our laws? A Greek sage 
said, Jaws are like cobwebs—they 
catch small flies but let great hor- 
nets through. Are our laws 
cobwebs? 

All the same, replies common 
sense, some things must clearly be 
prevented—murder, rape, wound- 
ing and so on. These must be pre- 
vented, whoever does them, and 
criminal law is there to do the pre- 
venting. It does so by deterrence 
and by rehabilitation. 

But do they work? What about 
deterrence? Most people feel in 
their bones that deterrence works: 
after all parking tickets deter us 
from illegal parking and library fines 
make us bring back books on time. 
But how far does this hold good for 
crimes like rape and murder, like 
theft and burglary? On this the evi- 
dence is notoriously inconclusive. 
Recent research has failed to prove 
the efficacy of general deterrence, 
and though some recent eco- 
nomics research has suggested 
that deterrence works very well, 
other research, in turn, has queried 
the validity of that research. All we 
can do perhaps with regard to de- 
terrence is to adopt Tallulah Bank- 
head's immortal words and say: 
ineresuless inthis than meets. ihe 
eye. How far deterrence works we 
just don’t know. 

Then what about rehabilitation? 
If punishing doesn’t deter, does it 
reform? Does it turn offenders into 
decent members of society? Again 
we can’t be sure. It’s difficult to 


know for certain how far different 
treatment given to different offend- 
ers prevents recidivism. As the 
September Study put it, the only 
sanction which guarantees to pre- 
vent recidivism one hundred per 
cent Is capital punishment. The ef- 
fectiveness of other measures is 
not fully Known. 


What we do know is this: crime 
doesn't ever diminish or go away. 
As the French sociologist, Quetelet, 
said centuries ago, crime is a terri- 
ble toll we pay continually. Worse 
still, the toll apparently increases: 
according to statistics the crime 
rates are rising year by year. In 
Canada alone the last decade has 
shown a doubling of the figures for 
property offences. Who says crime 
doesn't pay? 

One person who says crime 
doesn't pay is the victim. He says 
the same, alas, about the criminal 
law. Indeed, one of the saddest 
things about our criminal law is its 
treatment of the victim. Here is the 
person who was wronged, the one 
who's suffering, the one who’s burn- 
ing with resentment. And what does 
our law do for him? It reduces him 
to a spectator or at best a witness. 
For instance, should he have some 
say about the offender’s sentence? 
Worst of all, the criminal law does 
little for him by way of restitution or 
compensation. In fact the victim of 
the crime becomes also the victim 
of the criminal process—the for- 
gotten man. Our present process 
directs all our attention on the of- 
fender. The victim is the man who 
never was. 

What criminal law's Supposed to 
do, then, and what it actually does 
are two quite different things. It’s 
Supposed to satisfy our desire to 
stop people committing wrongful 
acts. In reality, though, we can't be 
sure that criminal law stops people 
from doing them or that we really 
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NEW CRIMINAL CODE 


An 
Approach 


A task force set up under 
the supervision of the Vice- 
Chairman was commissioned 
to prepare a report on the re- 
quirements of a true codi- 
fication of Canadian Criminal 
Law. This report contains a 
general plan as well as an ap- 
proach to codification of the 
substantive part of Criminal 
law. Invited by the Commis- 
sion to participate in the work 
of the task force in Montréal 
were two distinguished 
French {UTiSts, pretfessors 
Georges Levasseur from the 
University of Paris and Ray- 
mond Gassin from the Univer- 
sity of Aix-en-Provence. This 
preliminary study will be pub- 
lished shortly. 


want the criminal law to stop them. 
In fact the citizen’s mind Is queerly 
divided when it comes to crime. He 
feels we should get rid of crime, and 
so he forks out taxes to pay for po- 
licemen, courts and penitentiaries. 
But never enough, because tax- 
payers are too mean to pay police 
forces and penitentiaries sufficient 
money to do a more effective job. 
You want justice, says the man in 
Brecht’s play, but do you want to 
pay for it? And besides, the citizen 
may well have a sneaking love of 
crime: after all, wnat does he really 
like to see in newspapers and on 
television? 

One thing we know for certain, 
though: the criminal law produces 


anti-welfare—fines, imprisonment 
and other kinds of suffering. What's 
more, in Canada it produces more 
anti-welfare than in many other 
countries. Our criminal law is more 
repressive than that of most other 
similar jurisdictions: we imprison 
more people and imprison people 
for longer terms than do most West- 
ern countries. Perhaps criminal law 
itself, not crime, creates part of the 
problem. 

Part of the problem is the price 
we pay for using criminal law. As we 
said in Limits of Criminal Law, you 
get nothing for nothing in this life 
and everything comes at a cost. 
The price we pay for criminal law is 
threefold: suffering by being pun- 
ished, loss of liberty by being forbid- 
den to do things, and loss of the 
money we pay to fund the criminal 
justice system. We therefore ought 
to try to minimise the cost by going 
easy on our use of criminal law. We 
have to learn restraint. 


The True Purpose 
of 
Criminal Law 


If criminal law doesn't stop peo- 
ple being criminals, what does it do 
besides producing anti-welfare? 
The answer is: it helps protect our 
fundamental values. 

Man needs society, aS we ar- 
gued earlier. And this means 
sharing certain values—respect for 
non-violence and truth as a bare 
minimum. These are fundamental 
values, essential to any society. Be- 
sides, there are other Important, 
though non-fundamental values, 
shared in our particular society— 
respect for freedom, privacy and 
human dignity, for instance. 

Both kinds of values need to be 
protected. Essential values have to 
be protected to stop society’s disin- 


tegration. If everybody felt free t 
take to violence or if lying became 
common practice, social im 
wouldn't be viable. Certain non-fun 
damental values also have to b 
protected if the society is to stay th 
kind of society it is. If Canadian 
came to think it right that the author 
ities should regulate the minutes 
details of their life and tell then 
where to live, what work to do an 
how to dress, then Canada woul 
become a very different sort ¢ 
country. 

Take an example—strict liability 
If Canadians were happy to hav 
laws punishing people who neve 
intended any harm and have n 
moral fault, then where would b 
our just society? At the outset of ou 
work on criminal law we dealt wit! 
that curious doctrine of strict liabil 
ity, common to most Wester 
countries, which allows convictiol 
and punishment of people who | 
any moral sense are quite withot 
blame. We recommended that 
should be replaced by a doctrine ¢ 
due diligence. 


Another example concerns men 
tal disorder and the criminal lav 
Based on nineteenth-century En 
glish law, our rules on the criminé 
responsibility of the mentally disor 
dered are archaic, artificial and un 
just. We suggest a different ap 
proach to square more satisfactoril 
with our basic notions of freedor 
and responsibility. We want OL 
criminal law to be what at commo 
law it always was—a law base 
firmly on the notion of choice. 

In these two examples—strict | 
ability and mental disorder—w 
want our criminal law to do what 
should do in all areas: not unde! 
mine our values, but bolster ther 
and underline them. But how does 
do this? By treating seriously thos 
acts that are seriously wrong. T 
see the importance of this just thin 


ow queer it would be if criminal law 
id the opposite. How odd are the 
ollowing lines in a certain television 
glay: On the last occasion on which 
ne took a life he was warned by a 
Jetective sergeant that complaints 
had been lodged and that action 
would be taken against him if he 
‘ailed to conform to the law. This 
sn’it how we operate our criminal 
aw. 

As we said in Limits of Criminal 
_aw, when values are threatened, 
criminal law serves various pur- 
90Ses: it provides a response, artic- 
Jlates the values threatened, helps 
‘0 inculcate those values, and pro- 
vides the rest of us with reas- 
surance. First it is a response. To 
ake an analogy, when someone—a 
friend or colleague—dies, we feel 
called to respond by acting gravely: 
ve stand in silent recollection, at- 
lend a burial service and so on. 
Jeath is a serious event: we feel a 
feed to solemnise it. But so is 
crime. Once a serious crime is 
committed in our midst, we can’t 
ust ignore it, we must do some- 


thing. And criminat law is a means 
of doing something. 

But criminal law is more than a 
mere response to breach of values. 
After all, what does it mean to really 
hold a certain value? It means vari- 
ous things: it means to act in certain 
ways, conform our conduct to that 
value, commend those who despite 
temptation to the contrary stick to 
the value, and condemn those who 
contravene the value. So if we really 
hold that murder is out, then when 
one member of our society murders 
another, we have to articulate our 
holding of that value. Prosecuting, 
trying, convicting, and punishing the 
murderer does just this. Just as 
medals for bravery, prizes for 
achievement and canonization for 
sanctity officially articulate our re- 
spect for meritorious behaviour, 
criminal law officially articulates 
and clarifies our condemnation of 
bad behaviour. As Sir John A. Mac- 
Donald says in the play Louis Riel: 
Once more the outlaw shapes the 
law. 

There is another purpose, 
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though. Our values must be learnt 
and reinforced. These need various 
teaching and socialising agencies, 
like families, schools and churches. 
But one such agent, and one all the 
more important as those others 
gradually seem to abdicate their 
teaching role, is the criminal law. As 
Desmond Morton wisely said, the 
criminal trial is a morality play which 
reiterates the lesson that murder, 
rape, robbery and so on are out of 
bounds. Such lessons help to 
inculcate the value threatened by 
the criminal. 

They also serve a further pur- 
pose: they provide the rest of us 
with reassurance. They reassure us 
first by letting us, see justice done. 
Suppose that while most of us re- 
frain from violence and dishonesty, 
one or two resort to murder and rob- 
bery and nothing is done about it. 
The rest of us will feel that this is un- 
just and that we ought to make soci- 
ety as just as possible. Criminal law 
is one way of trying to satisfy that 
want. 

But quite apart from the question 


Concerned with the complex problem of legis- 


Techniques of Legislative Drafting 


Communities. 


lative drafting, the Commission decided to study the 
European approach in this matter. Bernard Grenier, 
a researcher with the Commission, and Pierre Bé- 
liveau, professor at the Faculty of Law of the Univer- 
sity of Montréal as well as a consultant for the Com- 
mission, spent four months with the French Ministry 
of Justice, in Paris, carrying out a comparative study 
of French and Canadian legislative techniques for 
the purpose of improving the latter where appropri- 
ate. They studied the pros and cons of French codi- 
fication as well as its various forms. They also be- 
came familiar with the experience of other European 
countries such as Switzerland, and agencies such 
as the European Council and the European 


Messrs. Grenier and Beliveau had the opportunity 
to work with French jurists in the drafting of bills in- 
volving, among other things, amendments to the 
Criminal Code and to the Code of Criminal Pro- 
cedure whose objective is to propose alternatives to 
short prison sentences and to limit preventive de- 
tention. Their experience will be useful to the Com- 
mission in preparing legislative drafting, particularly 
in the area of criminal law. 


The Commission has established a very good re- 
lationship with the authorities of the French Ministry 
of Justice and wishes to thank them for their 
cooperation. 
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of justice, there is another need for 
reassurance. If most of us refrain 
from violence and dishonesty even 
when it would suit us not to, and if 
one or two resort to murdering and 
stealing and get away with it, then 
the rest of us will grow cynical and 
disillusioned: we'll feel we're being 
taken for a ride. Chances are too 
that we’ll take the law into our own 
hands and resort to lynch law. Out 
of the window then goes order. 
Hence our need for criminal law. 

Given this view of criminal law, 
then there are certain corrollaries. 
One concerns the scope of the 
criminal law, another the nature of 
the criminal trial, and another the 
matter of sentencing. And all in- 
volve restraint—the criminal law is a 
sledgehammer which we should 
use no more often than necessary. 

Take first the scope of criminal 
law. In our view criminal law should 
be confined to those offences 
which, like rape and murder, seri- 
ously threaten essential or im- 
portant values. AS we recommen- 
ded in The Meaning of Guilt, all 
serious criminal offences should be 
contained in the Criminal Code. Of- 
fences, like illegal parking, which 
don't seriously threaten these val- 
ues but may be anti-social, should 
form no part of the real criminal law. 
For these the serious penalty of im- 
prisonment should. be excluded. 
And acts which neither threaten so- 
cial values nor have any anti-social 
character but pertain more to a per- 
son’s own life style shouldn't be 
against the law at all. 

Next take the criminal trial itself. 
Of late it seems that lawyers have 
been divided. One group sees trials 
as conveyor-belts processing peo- 
ple as quickly as possible into the 
post-conviction part of the criminal 
justice system. The other group 
sees them as due process hurdles 
for prosecutors to surmount before 


they can hand their charges over to 
the next stage in the system. 

In our view both groups are 
wrong. Both make the same mis- 
take of looking at the trial simply as 
a hoop through which the accused 
must go en route to the next stage. 
The only difference between them 
is that one group wants to make the 
hoop as easy as possible to go 
through while the other wants to 
make it as hard as possible. Both 
fail to see that the trial has a func- 
tion, not just as a step to the next 
stage in the process, but as a stage 
that is complete in itself. 


What, then, is the function of the 
criminal trial? Following Morton's 
suggestion that the trial is a kind of 
morality play, we argued in our work 
on the criminal trial that the trial at 
its best is a contest between good 
and evil, good represented by the 
prosecutor, evil—according to the 
prosecution—by the accused, 
where we're provided with a kind of 
moral discovery: evil is unmasked. 
Is the accused really evil? Did he 
actually commit the crime? Did he 
in fact have some justification? Is 
that sort of act really wrong? Such 
questions the trial enables us to 
grapple with. It lets us talk about 
what concerns and disturbs us, and 
allows us to discuss openly and 
publicly the things we need to have 
discussed. 

But what does this mean in prac- 
tical terms? First it means that crim- 
inal trials should be reserved for the 
conflicts that need this kind of pub- 
lic moral contest. Many incidents at 
present finding their way into the 
courts dont need it; they are the 
natural and normal outcome of 
group living, and people who live in 
groups should learn to solve their 
own conflicts. To help such people 
find them, we mounted the 
diversionary option scheme already 
mentioned, which forms the subject 


of a Working Paper and a series of 
study papers. The accent here is on 
reconciliation, on the parties settling 
their differences themselves, and 
on moving positively to a more fruit- 
ful relationship. 

Some cases, though, aren't fit for 
the diversionary:option. They're far 
too serious—the conflict has got out 
of hand. These have to go to trial. 
What's needed then for these is a 
fair trial in accordance with justice 
and the criminal law. 

This means two things. First, it 
means that the outcome should be 
dictated by the demands of justice 
and not by any bargain struck be- 
tween the parties. In our view plea- 
bargaining can't be justified. To de- 
cide upon a defendant's guilt or 
sentence in accordance with what 
he’s prepared to accept and bar- 
gain for is like determining a stu- 
dent's grade by reference, not to the 
work he’s done, but the bribe he's 
offered his professor. If the pro- 
fessor hasn't time to assess all his 
students’ work, then either we need 
fewer students or more professors. 
Likewise, if the courts’ case-loads 
are too big to get through without 
plea-bargaining, then we may need 
more courts, fewer prosecutions or 
better procedures. Limit the scope 
of criminal law, as we suggest, and 
make good use of the diversionary 
option, and the problem may well 
solve itself. Meanwhile plea-bar- 
gaining, is something for which a 
decent criminal justice system has 
no place. There has to be a trial. 

Second, the trial must be fair. 
This means that the accused must 
be a full participant and have his 
day in court: he has to be a subject 
not an object. But what if he’s unfit 
by reason of mental disorder Of 
some other disability, to plead? This 
question formed the subject ol 
Unfitness to Plead, in which WE 
faced the following dilemma: try é 
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entally unfit accused and we deny 
im a fair trial; declare him unfit and 
postpone the trial till he recovers 
and the charge may hang over him 
forever while he himself may lan- 
guish in a mental institution till he 
dies. We have recommended a way 
of minimizing this injustice. 

Fortunately most criminal de- 
fendants are guite fit to plead. In 
heir case, what more is necessary 
Oo make the trial a fair one? Given 
hat the accused can take part, can 
Jave a lawyer represent him, and 
scan get legal aid if he can't afford to 
yay a lawyer himself, we still con- 
sider him at a disadvantage. If he is 
0 have a fair chance of answering 
Ihe case against him, he has to 
<now Clearly the nature of that case. 
>rosecutors should allow the ac- 
cused much more discovery of their 
case than they usually do. As we 
said earlier, our Working Paper 
Discovery argued the need for 
greater discovery in the interests 
0th of justice and of expediency. 
This working paper prompted 
udges in Montreal to mount an ex- 
eriment in which we have assisted 
and cooperated. It involved crown 
attorneys giving full discovery to the 
defence in lieu of preliminary in- 
juiry. This has won general accept- 
ance, has proved fairer than pre- 
ious practice, and has turned out 
0 be vastly more efficient. De- 
endants who know the full case 
against them have not only been 
etter able to prepare their defence, 
hey have also been better able to 
see in many cases the futility of 
contesting the charge. In such 
cases, by pleading guilty they have 
saved witnesses the trouble of ap- 
earing to testify, have spared ju- 
Ors the need to serve, and have 
shortened the time spent on the 
cases by all court personnel. The 
nonetary saving alone is estimated 
nthe millions of dollars. 


The third corrollary of our view of 
criminal law relates to sentencing. 
Here too, the emphasis is on re- 
straint. Punishment hurts. 

Today no punishment hurts more 
than imprisonment. As Oscar Wilde 
wrote in Reading Gaol: 


| know not whether laws be right 
Or whether laws be wrong. 

All that we know that lie in gaol 
/s that the wall is strong, 

And that each day is like a year, 
A year whose days are long. 


Alternative Ways 
of 
sentencing 


During the deliberations 
about the use of Sentencing 
Guidelines, we were joined by 
Professor L. Hulsman of the 
Faculty of Law at Erasmus 
University in Rotterdam. Pro- 
fessor Hulsman is heading a 
Committee examining restitu- 
tion and compensation in Hol- 
land and has previously 
served with the Council of 
Europe. 


But criminal statistics suggest that 
far too many people are being im- 
prisoned in Canada today and for 
terms that are far too long. Indeed 
few democratic countries make 
sucn extensive use of prison. he 
excessive suffering involved, the 
negative approach of isolating of- 
fenders from the community, and 
the expense entailed—$14,000 a 
year is the estimated cost of keep- 
ing a person in jail—led us in 
Imprisonment to recommend that 
prison be confined to two sorts of 


cases: (1) where the offender is too 
dangerous to be left at large, and (2) 
where no other form of punishment 
will suffice to denounce the wrong 
done and underline the value in- 
fringed. Yet the more rarely we use 
imprisonment, the more rapidly it 
may become unnecessary for 
denunciation. 

Certainly we hope that prison 
may become increasingly unneces- 
sary. Other forms of disposition are 
So much more constructive—par- 
ticularly restitution and compen- 
sation. In Restitution and Compen- 
sation we urge that restitution 
should be made a central consid- 
eration in sentencing and disposi- 
tions, and that compensation is 
necessary to give increased recog- 
nition to the victim in the criminal 
process. To make fines more con- 
structive, and more equitable, we 
argue in Fines for a system of day- 
fines to gear the penalty to the of- 
fender’s means in the way our pro- 
gressive tax system seeks equality 
of sacrifice by gearing tax to tax- 
payers’ means. 

In this way, using criminal law 
with restraint, employing it to bolster 
core values and utilising construc- 
tive sentences, we may achieve a 
more modern, more humane and 
more civilized system of dealing 
with offenders. 


Reform 


How best ensure we get this sys- 
tem? What is the most practical way 
of reform? People don’t object to re- 
form, it has been said: what irks 
them is being reformed by people 
no better than themselves. Yet 
when it comes to evaluating alter- 
native possible types of criminal 
law, perhaps no one is really much 
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more qualified than anyone else to 
do it. All we as law-reformers can 
do is examine the problem, discover 
alternatives, and draw out the impli- 
cations of each alternative in the 
light of that general value system 
held by our society. Eventually the 
public must take over. The public 
must reform its laws itself. 


Family Law 


Hard as it is to grapple with crim- 
inal law, it’s harder still to deal with 
family law. Criminal law after all 
comes squarely under federal juris- 
diction, while family law is both a 
federal and provincial concern. 
Here, then, we have tried to see the 
real family situation with its prob- 
lems, to judge how best help re- 
solve those problems, and to act in 
order to co-operate with the prov- 
inces in devising the appropriate 
mechanism for dealing jointly with 
family law issues. To that end we 
have from the first held ourselves 
available for consultation by the 
provinces. Also we were to some 
extent responsible for setting up an 
interdepartmental committee of 
government to facilitate a joint fed- 
eral-provincial approach to family 
law problems. 

But first we had to see what are 
the present problems in family law. 
Chief among them is the factor of 
change. The twentieth century has 
been one of change rather than sta- 
bilization in this field—change in the 
basic notion of the family, change in 
the position of husband and wife 
and change in the parent-child re- 
lationship. These three  devel- 
opments manifest themselves in 
three current phenomena: the 
women’s liberation movement, the 
youth rebellion and the sexual 
revolution. 

First, women’s liberation. This in- 


dicates a shift away from the Victo- 
rian image of the autocratic father 
who alone is legally and socially re- 
sponsible for making all major deci- 
sions affecting the family. The ac- 
cent now is on equality between the 
sexes. Long left behind is the tradi- 
tional assumption that a woman's 
place is in the home. 

Also left behind is the notion that 
children should be seen and not 
heard. Each member of the family, 
we hold today,—children no less 
than parents—should be helped to 
fulfill himself and find his own way to 
personal happiness. More important 
still, childhood is no longer seen 
merely as a stepping-stone to adult- 
hood. Instead we recognize it better 
now for what it is: a stepping-stone 
certainly, but in addition a period 
existing in its own right—a stage of 
life with value in itself. Such recog- 
nition can be seen in the recent up- 
surge of concern for children’s 
rights. 

Most notable, however, has been 
the sex revolution. Traditional val- 
ues and the ideas of the good old 
days are challenged, scrutinized 
and criticized. This even goes for 
marriage itself. Gone are the days 
when we could say, Marriage is 
such a fine institution that no family 
should be without one. Today we 
find more public tolerance of a vari- 
ety of unions: trial marriage, con- 
tract marriage with renewable op- 
tion, open marriage, group marriage 
and homosexual marriage. 

This change in public attitude re- 
veals itself too in a different view of 
divorce. Much water has flowed 
under the bridge since Robert 
Benchley said, the surface of di- 
vorce has not been scratched yet: 
It's lucky everybody isn’t divorced. 
Today divorce carries far less so- 
cial stigma than it did. People ac- 
cept that some marriages just break 
down without either of the parties 


being primarily to blame. 

But how has our law kept abreas 
of all these changes? In a word, j 
hasn't. The changes in family struc: 
ture and organization in the rea 
world aren't mirrored in our legal ar. 
rangements. The changes in our at. 
titudes and values regarding the 
family, sex and marriage aren't re. 
flected in our law and _ jurispru: 
dence. No wonder the Canadiar 
public in response to our initia 
questionnaire asked that our pro- 
gramme of reform should include 
family law. 

Once we included family law 
however, we encountered a majo 
difficulty. Our task, we reckoned 
was to try to make the law more 
truly reflect the social need. So fam- 
ily law, we concluded, had to be re- 
vised to deal more appropriately 
with the Canadian family. But then 
what is the Canadian family? In fac 
we know extremely little about it. In- 
deed it’s questionable how far there 
is such a thing as the Canadiar 
family. Instead there seem to be dif- 
ferent types of family: the Anglo- 
Canadian family, the French-Cana- 
dian family, the Indian family anc 
the Eskimo family, to mention only 
the most obviously different types 
The truth is Canada is a mosaic 
families differ culturally, ethnically 
linguistically, religiously, —_ideo- 
logically, and in other ways. How fa 
is there enough consensus i 
which to base our family law? Is 
there a basis on which to build? 

What do we judge to be the basi 
of any viable family law? Indeec 
what is our philosophy of famil) 
law? It starts from the premise tha 
human beings are by nature social 
This means, as we said when dis: 
cussing criminal law, that they 
share certain values, principles 
standards and attitudes. In particu: 
lar they share common values witt 
regard to those matters which are o 


serious concern either to individu- 
Is or to society. Sex is one of these. 
So too is the bringing up of children. 

Sex iS a basic human drive. As 
ae given the human condition 
and the divided self, it is also a 
major source of conflict. ‘X’ wants 
‘Y’ for his sexual partner but she 
doesn't want him for hers. Where 
does his right to have sex with her 
end and where does her right not to 
have sex with him begin? Such are 
the conflicts human life is made of, 
and such is the stuff of morals, re- 
ligion, literature—and law. Inevitably 
we need to have laws on these 
problems, although not necessarily 
those very laws we have. 

Sex, then, is vitally important to 
society, but so is the bringing up of 
children. Society has to make pro- 
vision for its own renewal. Who is to 
be responsible for babes-in-arms, 
for young children and for adoles- 
cents? How are they to be edu- 
cated? These are questions every 
society has to answer, even if it only 
provides answers by default—by 
doing nothing or by simply letting 
ine parents act as society’s depu- 
lies. These questions our own soci- 
ely answers primarily through its 
family law provisions. 

Our premise, then, that sex and 
child rearing are matters of great 
soncern to any society leads.us to 
conclude that any society needs 
some sort of family unit. It needn't 
9€ the typical Victorian lifelong 
inion of one man and one woman. 
t needn't be the typical two parent 
amily: single parent families, multi- 
darent families, communes—all 
hese alternatives are possible. But 
some sort of unit there must be. In 
short, there have to be arrange- 
nents to deal with these socially 
Mportant matters. 

Given that we have such ar- 
angements in our society—we 
lave in fact a variety of types of 


TWO MILLION 


words 


Researching this most im- 
portant field of concern— 
Family Law—kept, over the 
last four years, some thirty ac- 
ademics, lawyers, judges, so- 
ciologists and other consul- 
tants very busy. More than two 
million words were written in 
all covering some thirty differ- 
ent studies. 


In addition to three Family 
Law working papers already 
published, three more are to 
be released during the next 
few months. Furthermore, 
background papers are being 
published through Information 
Canada. 


The Commission is plan- 
ning to forward its final report 
to the Minister of Justice and 
Parliament next winter. 


family units, although the typical two 
parent union for life is the most 
prevalent—what Is the proper role 
of family law? It is, we think, to pro- 
vide constructive means of resolu- 
tion of family conflicts and to pro- 
mete-and protect the ‘basic 
institution of the family unit. 
Protecting the family unit, though, 
isn't simply setting our faces 
against divorce. In our view society 
needs family units, though, as we 
pointed out, these come in different 
shapes and sizes. But above all, so- 
ciety needs useful, fruitful family 
units. There can be instances 
where preservation of a family 
would militate against the welfare of 
the individuals making up that fam- 
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ily. Such conflicts of interest aren't 
resolved by parroting homilies. For 
example, opponents of divorce may 
Say, divorce Is bad for children. But 
here the real question is not 
whether it’s bad for children, but 
whether it’s worse than the alterna- 
tive. Living with two parents locked 
in conflict can be more damaging 
for a child than living with one sepa- 
rated from the other by divorce. On 
this, however, there is still a notable 
lack of sociological data. 


In our view, then, the role of fam- 
ily law is to promote fruitful family 
units. This means first that in gen- 
eral law shouldn't interfere with 
marriages that are working well. All 
it should do is foster arrangements 
calculated to produce fairness and 
harmony between the parties to 
such marriages. One of the most 
unfair aspects of present family ar- 
rangements is the inequity regard- 
ing family property. Our recommen- 
dations, set out in our Working 
Paper on Family Property, aim to put 
both parties on a footing of equality, 
so as to produce greater harmony, 
more justice and an increased 
chance for the average marriage to 
be viable. 

But concern for fruitful family 
units means secondly, that the law 
needs to step in to deal with mar- 
riages that are no longer fruitful. 
And here we see a kind of paradox. 
Law is often criticized for over-em- 
phasizing the pathological: it 
stresses divorce rather than mar- 
riage. Yet in a way law is quite right 
to do so. After all, to take an anal- 
ogy, look at medicine: it concen- 
treates on injury and illness rather 
than health. That too is right. Surely 
it's bad enough to have to call the 
doctor when we are ill. Don't call 
him also when we're well. The same 
with law: we need it—perhaps un- 
fortunately—when things go wrong, 
but surely not when things are going 
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right. So family law is right to fasten 
on marriage breakdown, for this is 
where the law is necessary. 

But what is marriage break- 
down? Clearly not a simple isolated 
event occurring suddenly. On the 
contrary, it is invariably a slow and 
gradual process of disintegration. 
On this account, many of our rec- 
ommendations presuppose new 
techniques and procedures going 
far beyond our traditional concepts 
of law, lawyers and courts. So we 
have recommended the _ intro- 
duction of new laws and _ pro- 
cedures to encourage recon- 
ciliation of differences between 
spouses, to promote the welfare of 
the family as a whole instead of vin- 
dicating private rights and pun- 
ishing matrimonial wrongs, and to 
treat the causes rather than the 
symptoms of family breakdowns. 

Many of these recommendations 
involve substantial departures from 
the existing legal regime and judi- 
cial process. To take one example, 
fhe Family Coun urged a move 
away from the adversary system 
and recommended the extensive 
use of social services to mitigate 
the injustices flowing from the tradi- 
tional approaches of the law and 
the judicial process. In Family Prop- 
Cy, Wwe condemned ine present 
law regarding family property and 
we suggested changes of a funda- 
mental character. Since then we 
have been undertaking an exten- 
sive review of the need for tunda- 
mental alterations in our divorce 
and maintenance laws. 

These then are the problems as 
We=see Inemrandsinese arestnic 
methods we judge necessary to 
solve them. But how do we act to 
See Tilal Tioge Methods atic 
applied? 

First, we bear in mind that it is 
often impossible to predict the con- 
sequences of new arrangements. 


Where possible, therefore, we have 
favoured the development of pilot or 
experimental projects to test the 
theses articulated in our Working 
Papers. Since publication of The 
Family Court, a number of prov- 
inces have taken steps to develop 
pilot projects. While one province, 
British Columbia, developed such a 
project under provincial auspices, 
other projects now being consid- 
ered will involve close federal and 
provincial co-operation. There ts 
every possibility that pilot projects 
will be established in the near future 
in Manitoba and Saskatchewan, 
several other provinces are pres- 
ently formulating proposals for sub- 
mission to the federal government, 
and no doubt new pilot projects will 
be developed in a number of areas 
across Canada. Encouraging and 
assisting in such projects and in 
such federal and provincial co- 
operation has been the way we 
have acted to further reforms in 
family law. 


Administrative Law 


In administrative law, also, we 
have tried to see, judge, act. Seeing 
is what most of our work in this 
branch of law is about. Only a very 
small number of administrative 
decisions are challenged in the 
courts. But administrative law is de- 
veloped out of those challenges. As 
a result, it gives a limited picture of 
what really is an immense process 
—a process in which thousands of 
decisions are made every day. Very 
few people aren't touched in one 
way or another by these decisions. 

Who makes these decisions? 
And how do they do it? These are 
important questions for the people 
affected. Indeed they are important 
questions for everyone, because 
we all have an interest in the effi- 


ciency, if not in the fairness, of ad 
ministrative decision-making. 


Very little has been written abou 
the administrative process, abou 
how statutory authorities make thei 
decisions. These authorities are 
public servants, agencies, boards 
commissions, departments an 
tribunals created and empowere 
by Parliament for particular pur 
poses. Here, then we have had t 
start from scratch: we had to se 
the total picture. Our first step there 
fore was to undertake descriptive 
studies on how a number of these 
authorities make decisions and o1 
the practices and procedures the\ 
follow. And in doing these studies 
our researchers attempted to see 
things at first hand, to /ive with the 
agency and its problems during the 
COurserOmKeseaicn 

Our studies have so far concen 
trated on what could be called inde 
pendent administrative agencies 
Two studies of this type of agency 
operating in very different fields, are 
now complete, one on the Immi 
gration Appeal Board and the othe 
on the National Energy Board. The\ 
will be published shortly. Sever 
more we hope to complete over the 
next year—on the Anti-Dumpin 
Tribunal, the Atomic Energy Contre 
Board, the Canadian Transpor 
Commission, the National Parole 
Board, the Pension Review Boar 
and the Unemployment Insurance 
Commission. Meanwhile during thi 
year we circulated an interim repor 
on the Canadian Transport Com 
mission, and it is being studied a 
part of the current review of trans 
port regulation by the government. 

These descriptive studies have 
enabled us to see better the admin 
istrative law picture, and, havin 
seen it, to judge what and where the 
problems are. Indeed we are plan 
ning a report on the federal admin 
istrative process, its important char 
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acteristics, attributes and problems. 
n this we are trying to evaluate the 
administrative process, to suggest 
mprovements, and to point the way 
or further research and reform. 


But law reform means more than 
seeing problems and suggesting 
solutions. It means trying to per- 
suade people to adopt your pre- 
erred solutions. So we have tried to 
Nelo statutory authorities with some 
of their current problems. For exam- 
)le, we have made sugestions to a 
qwumber of administrative tribunals 
about notice—about how adminis- 
rators tell people what they are 
joing and what people can do 
about it. In addition, researchers 
rom our administrative law project 
ntervened in a /egislative hearing 
yefore the Canadian Transport 
Zommission. They did so to present 
heir views before proceedings 
which could lead to changes in 
ules or policy by the agency in 
Juestion. This intervention con- 
serned the matter of awarding 
osts, particularly to citizen groups 
ntervening in agency proceedings. 
n these ways we have tried to act 
O further our suggestions for im- 
roving administrative law. 


From the findings of our empir- 
cal studies, we are beginning to de- 
elop a broader framework for an 
xamination of the larger questions. 
ne aspect, for example, relates to 
ublic participation. Such par- 
icipation is on the increase, and 
is has presented many Statutory 
iuthorities with difficulties. Pro- 
edures which have been designed 
or a limited number of parties, and 
yhich often rely on trial techniques, 
ften prove to be inadequate when 
any parties intervene in the same 
Matter. We are currently consid- 
ring this new phenomenon and 
tudying the ways in which some 
ibunals have reacted. 


Expropriation 


A particular aspect of our work 
on administrative law related to ex- 
propriation. Here, we discovered 
that some 1200 federal statutes au- 
thorize expropriation. What's more, 
we found that most of them do so 
without providing an opportunity for 
owners of the property expropriated 
to be heard and without prescribing 
full compensation for their losses. 


In modern societies some de- 
gree of expropriation is inevitable. 
The problem is to balance society's 
needs against the need for justice 
to the individual. In the light of our 
researches and of comparison with 
what happens in a number of juris- 
dictions, we judged that the problem 
can only be solved by a fair expro- 
priation law containing certain basic 
essentials. Those affected by the 
expropriation must be treated 
equally. They must be able to dis- 
cover their rights easily and under- 
Stand them. There must be a public 
hearing prior to the decision to ex- 
propriate. Compensation for all 
losses must be available. And there 
must be political accountability for 
the final decision to expropriate. 


These basic essentials of a fair 
expropriation law are by no means 
uniformly guaranteed in Canada, 
despite the improvements provided 
by the Expropriation Act of 1970. 
For this reason we have suggested 
a new uniform statute to govern all 
federal expropriations. This statute 
would follow the pattern of the 
Expropriation Act of 1970 but would 
include a number of variations and 
improvements. Some features of 
the statute are hearings that would 
allow independent assessment of 
proposed expropriations, compen- 
sation of owners for actual ex- 
penses reasonably incurred, a less 


expensive alternative than the Fed- 
eral Court of Canada for owners 
Claiming small amounts, and spe- 
cial provisions to give equivalent 
protection to owners affected by the 
land acquisition and expropriation 
by railway and pipeline companies. 

These suggestions we made ina 
Working Paper on Expropriation 
which has been published and 
widely circulated. 


Canadian 
Payment 
System 


In this field, too, we are still learn- 
ing to see and understand. Bur- 
geoning computer technology is 
fast developing the future payment 
system, while we attempt to cope 
with today’s and even yesterday’s 
problems with ancient tools. Only 
yesterday It seems the usual form of 
payment was cash; today it is 
cheques. And these, though ex- 
panding at a phenomenal rate, are 
increasingly supplemented by 
credit cards. Immediate electronic 
payments will soon replace both in 
many transactions. 

Our quest began with the simple 
notion of reviewing the statute gov- 
erning cheques—the Bills of Ex- 
change Act—in keeping with our 
mandate of systematically re- 
viewing and modernizing the laws of 
Canada. But we soon concluded 
that a mere revamping of this obso- 
lescent statute was inadequate and 
that what we needed to learn was 
the methods of payments actually in 
use and those that were developing. 
This led us into an examination of 
future computerized payment sys- 
tem. This was the subject of a study 
paper The Canadian Payment Sys- 
tem and the Computer: Issues for 
Law Reform published last fall. 

That study paper included not 
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only what we had observed but also 
our evaluation of the situation. Our 
judgment led us to the following 
conclusions. First, when payment 
systems are computerized, many 
present practices required by the 
law, on the assumption of a paper- 
based currency, will become un- 
economic and unnecessary, and 
banks shouldn't be forced to adopt 


Drawing 
from a Common 
Experience 


One of the first tasks ac- 
cepted by the Commission 
was a review of Canada’s Evi- 
dence Law. One model we 
consulted was the American 
Model Code of Evidence and 
we were fortunate to be able 
to draw on the experience of 
Judge Spencer Gard of the 
Supreme Court of Kansas, 
one of the originators of that 
Code. 

Judge Gard enabled us to 
see some of the serious ques- 
tions that had to be consid- 
ered in trying to introduce a 
Code of Evidence in Canada 
and explained the ways the 
adoption of the Code was fa- 
cilitated in the United States. 


them. Second, the future payment 
system must be organized to meet 
consumer needs—the necessary 
consumer rights and remedies must 
be built into the system. But in order 
to know their rights and remedies, 
consumers need to understand the 
system. This means new tech- 
niques to promote that under- 
standing—the system mustn't be 


devised solely by financial institu- 
tions. Finally, no segment of the fi- 
nancial community must be given 
an undue advantage over its com- 
petitors: in a free economy no par- 
ticipating institution can be allowed 
to dictate to the others. 

To try and implement the above 
conclusions, our researchers have 
co-operated in a study of the pay- 
ment system begun by the Govern- 
ment. In addition we propose to 
continue having a member on the 
Interdepartmental Committee re- 
cently established to delve further 
into these problems. This way we 
can advance our views, particularly 
on the issues we have just identified 
—in a subject as technical and fast 
moving as this one, the best means 
of assisting in law reform. 


Evidence Law 


A key part of the legal process is 
the trial. But what does a close !ook 
at the trial reveal? A mass of tech- 
nical and often arbitrary rules ap- 
parently preventing witnesses from 
telling the truth as they know it. Evi- 
dence accepted by all reasonable 
people turns out to be inadmissible 
because it's hearsay or for some 
other reason. The result is tech- 
nicality and unreality, delay and 
often increased expense. 

How can evidence law be im- 
proved? How can it be made to 
cater to the social need? First, we 
must understand the reason why 
we have to have laws on evidence. 
The reason is simple: in an adver- 
sary legal process such as we have 
in Canada it is left to the parties 
themselves to put evidence for- 
ward, so naturally there must be 
rules to guide the parties on the 
matters to be considered by the 
court—no rational system of law 
could leave the parties absolutely 
free. 
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So judges naturally develope 
rules of evidence. Unfortunatelh 
however, such is the common la\ 
doctrine of precedent that over th 
years the rules became too cum 
bersome and complex. Yet, give 
that questions on evidence la\ 
often arise unexpectedly in the hee 
of the trial and must be answere 


MILITARY LAWYERS 


Constructive 
Criticism 

From the beginning of its 
existence the Commission 
has maintained a useful liai- 
son with the Judge Advocate 
General of the Canadian 
Armed Forces, and during the 
past year this relationship has 
continued to flourish. At the in- 
vitation of Brigadier General J. 
M. Simpson, the Commis- 
sion’s Chairman and two 
members of the Commission's 
staff attended one day of the 
annual conference of the 
Judge Advocate General at 
Canadian Forces Base 
Trenton. 

They reviewed with the mil- 
itary legal officers the Com- 
mission's tentative proposals 
for changes in the Law of 
Evidence. 

It is interesting to note that 
the Armed Forces have had 
long years of experience with 
their own Rules of Procedure 
which, in effect, are not Unlike 
a codification system. This ex- 
posure of an important draft 
paper in a working session 
elicited candid and construc- 
tive criticism of meaningful 
value to the Commission. 


n the spur of the moment, a rela- 
ively simple and easy set of evi- 
dence rules is desirable. 
But how are we to get such sim- 
le rules? Our method of approach 
was as follows. First we established 
the Evidence Project to make an 
examination of the law in depth. The 
Project then put forward tentative 
suggestions for improvement, and 
hese were submitted to the legal 
profession for comment.  Pro- 
fessional reaction—at public meet- 
ngs and in written communications 
—was reviewed by a special task 
orce. In the light of this review we 
have now produced a Working 
°aper setting out the principles un- 
derlying our proposals. This Work- 
ng Paper should be out shortly. It 
ooks at evidence as a total picture 
and, rather than tidying odd bits of 
he law, attempts to set out a com- 
rehensive solution. 


Communication 
and 
Information 


As we said earlier, the process of 
aw reform we believe in requires 
sontinuing dialogue with people— 
9e0ple interested in law and in 
hange. But many interested and 
alented people are unwilling to un- 
lertake or even attempt to under- 
ake a meaningful role in law reform. 
hey shy away from the complexity 
ind confusion of both the form and 
substance of the law. Naturally 
¢nough, for a lot of legislation is dif- 
cult to understand and many of our 
resent laws are incomprehensible 
0 those not used to legal reading. 
90 an honest approach to law re- 
orm Means giving the public useful 
iccess to the law itself. Last year 
ve Started to do just this. 

We commissioned a study called 


Access to Law. Here a group of 
lawyers, journalists and librarians 
looked at various ways of pre- 
senting the current law so as to en- 
sure that Canada’s laws could be 


Shorter Version 


Publishing Working Papers 
is only one way of consulting 
with the public. The Commis- 
sion has also published a 
number of short illustrated 
pamphlets that briefly sum- 
marize the findings of the 
longer documents and then 
present our proposals for 
change. 


The Family Court looks at 
our first working paper and ex- 
amines the need for a single 
place where legal problems 
that arise within the family set- 
ting can be settled. The bro- 
Chure entitled, Guilty or Not 
Guilty talks about the reasons 
why we believe morality has 
an important role to play in our 
criminal law; The Victim Vs. 
the Offender considers resti- 
tution and settlement instead 
of jail. Finally, Witnesses and 
Accused explores Canada’s 
pre-trial system. 


The pamphlets are distrib- 
uted in legal aid offices, law 
courts, and libraries; police 
departments use them at 
speaking engagements. They 
are available by writing to the 
Commission. 


available to all. This would require a 
rewriting of many of our laws and 
different methods of distributing our 
statute books. To have an informed 
public, the government may have to 
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undertake this task. 

One class of the public, we be- 
lieve, requires special treatment— 
our children. First, they need to start 
learning about the law as soon as 
possible if we are to have a really 
informed and legally literate lay 
public: learning the law can't begin 
too early in life. Second, they need 
to have the law presented to them 
simply and attractively. To do just 
this, a. Montréal newspaper, with our 
help, is experimenting with various 
methods of presenting facts about 
laws and law-making to children in 
a way that is both informative and 
entertaining. The paper uses car- 
toons, puzzles and quizzes—all de- 
signed to get kids to understand 
their legal process. 

Both the above developments 
underline the first step of our ap- 
proach. A public that wants to re- 
form a law must know the law. New 
modes of presentation may make 
that possible. This we view as the 
educative model of law reform. Edu- 
cation leads to knowledge, and 
knowledge to interaction on the way 
to change. 

Sometimes, however, knowing 
the law is not enough. Sometimes a 
knowledge of law does not provide 
an understanding of the process in 
which we work. Here we need a dif- 
ferent approach to law reform. We 
need to bring about the sort of ad- 
ministrative change that can be im- 
plemented without recourse to for- 
mal legislative enactment. For 
instance, in the area of Discovery, 
we sent a questionnaire to approxi- 
mately a thousand criminal lawyers 
to find out basically two things— 
their present practice and their 
views of change. 

The results of this survey we've 
published both in our Working 
Paper and in a special statistical re- 
port. Lawyers can use that report to 
see how other people deal with a 
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common situation; we use the re- 
sults to see what lawyers think. In 
that way, change occurs in a num- 
ber of ways—lawyers can improve 
their personal practice, institutions 
can attempt administrative reform 
and we can understand and incor- 
porate the feelings of the profession 
in formulating new ideas. This to us 
is an effective method of social 
change—one we know to be faster, 
more worthwhile and in some ways 
more satisfying than legislation. 
The paper on Diversion required 
a different approach. Here we tried 
to interact with communities—be- 
cause without community support 
and involvement, diversion can not 
succeed. So we've attended com- 
munity seminars and meetings to 


discuss diversion, spending a day in 
an area and asking the community 
to give us their views. In this way 
they themselves begin one process 
of law reform and we return to Ot- 
tawa to refine their ideas into our 
next proposals. We see our role 
here as attempting to instill ideas 
and to help formulate plans that 
groups, associations and commu- 
nities can use to solve a problem in 
their own area. 

Not that we discount the im- 
portance of legislative reform. We 
realize, however, that our legislators 
have constantly to vote on bills 
which their authors cannot guaran- 
tee to be effective. One way of try- 
ing to guarantee such effectiveness 
and get more detailed practical 


knowledge before we recommend 
to Parliament is by making use of 
pilot projects. 

All law reform is ultimately a leap 
in the dark. So legislative reform 
must follow a period of experi 
mentation, evaluation and consoli- 
dation. First, experimentation In 
which those proposing the new law 
look at different forms and methods 
and try them out in different areas 
Next, evaluation, in which the vari- 
ous approaches are assessed anc 
a decision is made as to which idee 
is most feasible. So in the area oj 
the family court, we worked with 
various federal and provincial gov- 
ernments and agencies to see tha’ 
pilot Family Courts are funded, anc 
we then funded a research projec 


Mathematical Models for Law 


Important and promising research has been car- 
ried out in the last few years on the application of 


mathematical techniques in certain areas of law.: 


Professor Victor Knapp's team of researchers from 
Charles University, in Prague, are pioneers in this 
field. At the Commission's invitation, one of his close 
associates, Dr. Vladimir Vrecion, a jurist and mathe- 
matician, visited Canada a few months ago. 

Professor Vrecion is the author—sometimes in 
joint effort with others—of a mathematical model for 
the analysis of alimonies, the possibilities of rehabi- 
litation of inmates, and a formal legislative drafting 
technique which would ensure uniformity and detect 
deficiencies. He also created a general model for the 
analysis of consistency in a legislative program in 
respect of the means proposed for the attainment of 
different objectives. Reports on his work have been 
published, in particular outside the Eastern block, in 
several languages, in particular German, English 
and French. 

The Commission, interested in these techniques, 
held many work sessions with Dr. Vrecion and put 
him in contact with a number of researchers in Ca- 


nada. Meetings were thus held at the University of 
Montréal with those in charge of the Legal Docu- 
mentation Service and with the staff of the Ju- 
rimetrics Research Group. Dr. Vrecion also visited 
the MODUL/Deplor group and the Mathematics De- 
partment of Laval University in Québec. He had an 
interesting discussion with Québec’s Official Pub- 
lisher about the new legislative registration system. 
He also met with researchers at the Centre of Crimi- 
nology of the University of Toronto and was then the 
guest of Systems Dimensions Ltd. where he encoun- 
tered one of his former students now established in 
Canada. In London, he visited the School of Com- 
merce as well as the Mathematics Department of the 
University of Western Ontario. Finally, in Ottawa, in 
addition to attending numerous meetings with the 
Commission, Dr. Vrecion met with officials of the De- 
partments of Justice and Urban Affairs. 

Professor Ejan MacKaay of the University of Mon- 
treal greatly contributed to the organization and suc- 
cess of this visit and plans to publish joint articles 
with Dr. Vrecion on the continuing developments of 
the legal application of mathematical techniques. 
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COCCINELLE 


The World of Children 


puzzles, games, cartoons as teaching aids 


The work of the Law Reform Commission is not 
aimed solely at adults. Children can also learn about 
law, government, administration of justice and re- 
form through Coccinelle—the cartoon section of the 
French weekly newspaper Dimanche Matin. In 
Coccinelle, basic questions and answers pertaining 
to our legal system are put forward in the form of 
puzzles and games, supplemented by cartoons, ma- 
king the learning process fun and interesting. 


This year, three such editions have been publish- 
ed. Their distribution mainly includes French schools 


in Québec and Ontario and Caisse Populaires in 
Québec, which act as distribution outlets. 

We also sponsored a contest about the institu- 
tions of the Government of Canada. The winner, 
Patrick Leroux, age 9, of Saint-Laurent, Québec, was 
then our guest in Ottawa for two days of first-hand 
experience in law-making. Accompanied by his pa- 
rents, he met the Chairman of the Commission, the 
Chief Electoral Officer, his Member of Parliament, 
the Minister of Justice, the President of the Senate 
and the speaker of the House, the Prime Minister 
and the Governor General. 


to look at the different methods of 
implementing a unified Family 
Court. With this knowledge we can 
then consolidate the various test re- 
sults into a proposal that legislators 
can consider. 


But how far can we evaluate ex- 
isting legislation and government 
programmes? No agency proposes 
a Change unless it believes there is 
a real need for it. But Such an as- 
sessment requires information 
about both the size of existing prob- 
lems and the degree of demand for 
Change. This demand may come 
from either continuous re-exam- 
nations of an existing situation or 
rom public reaction, but, no matter 
which, this preliminary assessment 
and evaluation is crucial to our 
work. 


Evaluation, though, needs ade- 
aaie statistics. This Canada 
Joesn’t have. In Canada we don't 


have a sufficient data base to allow 
social policy planners to evaluate 
their work. This means that even 
simple decisions about the efficacy 
of present laws and programmes 
become costly and time con- 
suming. More important, we have 
no means of predicting and so pre- 
venting future problems. 

This brings us to Statistics Can- 
ada. What role should they play in 
this? To look at future need for sta- 
tistical data a federal committee 
and an intergovernmental task 
force have been set up. We are 
members of both these bodies, be- 
Cause we are convinced that the 
acquisition of sufficient and satis- 
factory evaluative data Is an essen- 
tial underpinning of all worthwhile 
law reform. 

Consider the example of crime 
statistics. The crime we all know 
about is by definition unusual crime 
—exciting and interesting enough 


to be considered news by papers or 
entertainment by the media. The 
paradox is that in this case every- 
day criminality—petty thefts, minor 
drug offences, simple assaults— 
may not make good copy but atten- 
tion to them could lead to more ap- 
propriate laws. This view of crime 
and criminal law, however, isn’t 
readily accepted because that type 
of crime reporting isn't available. To 
this one response would be to try to 
restructure Our crime reporting 
methods—in some ways a small 
change, but one that could very 
much increase our knowledge of 
crime. 

In this way, then, we have tried to 
move through observation, evalu- 
ation, education and on to alteration 
and reform. We have tried to see, to 
judge, to inform and to act. Each 
stage has had its place in law re- 
form. Each stage has played its part 
in bringing us within sight of land. 
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conclusion 


Nere are. (nree ingredients 
dies Christopher Morley in the 

good life; learning, earning and 
yearning. Doesn't law reform have 
three similar ingredients? To im- 
prove the law, we need to learn 
where we are, earn a better place to 
move to and yearn, be really com- 
mitted to, that move. In short we 
have to see, judge, act. 


Throughout our work each step 
has had its place. Not that they al- 
ways remained completely distinct. 
In law reform, as in many other 
things, doing is a form of learning, 
SO seeing, judging and acting often 
intermingle. But each remains a 
necessary stage in the journey to- 
wards better laws. 


But this, of course, is a never- 
ending journey. To some it might 


seem a journey on which, as Ste- 
venson said, to travel hopefully is a 
better thing than to arrive, and the 
true success !s to labour. To them 
the process matters more than the 
product. Others take a different 
view: to them the end result is all 
and it doesn't much matter how you 
get there. In our experience, hows 
ever, adopting our three-stage 
strategy enabled us to travel hope- 
fully as well as to arrive. We had an 
interesting journey but also are in 
sight now of our hoped for desti- 
nation. As Joachim du Béllay put it, 


Happy the man who like Ulysses 
has made a good journey 

Or who, like Jason, won the golden 
fleece: 


The journey and winning are both 
necessary. 
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outside studies 


IN progress during the year 1974-1975 


GENERAL PRINCIPLES OF CRIMINAL LAW AND PROHIBITED Empirical research: Sexual Offences under 
AND REGULATED CONDUCT the Criminal Code of Canada 
 BELIVEAU, Pierre, Professor, Faculty of Law, HACKLER, James C. 

University of Montréal Police Records and the Ecology of Crime 
Study of legislative drafting within the HOGAN, B., Professor, Faculty of Law, Leeds 
Department of Justice of the French University, England 
government in France Consulting in the field of criminal law 

DUMONT, Héléne, Professor, Faculty of Law, HOOPER, Anthony, Osgoode Hall Law School, York 

University of Montréal University, Toronto 

Ignorance of the Law Background Study on the Law of Theft and 
GASSIN, Raymond, Professor, Faculty of Law, Related Offences 

University of Montréal LEVASSEUR, G. 

Critical analysis of general principles papers Consulting with regard to an approach to a 
on criminal law new Criminal Code 
GIGEROFF, A. K., Research Scientist, Clarke LEVY, J. C., Professor, College of Law, University of 


Institute of Psychiatry, Toronto Saskatchewan | 
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| The Mental Element and Material Element of GUIL, Roger 


Homicide 


Analysis of the pilot project on Discovery 


MOREL, André, Professor, Faculty of Law, University MACKAAY, Ejan, Professor, Assistant-director, 


of Montréal 
The Reception of English Criminal Law in 
Quebec 
MORTON, J. D., Professor, Faculty of Law, University 
of Toronto 
Studies in classification of offences: 


e petty crimes 

® procedure in petty crimes 

e evidence in petty crimes 

® serious crimes 

® procedure in serious crimes 


POPOVICI, Hadrian 
Study on Contempt of Court 
SAMEK, R. A. 
Preparation of a basic paper on the 
Principles and Theory of law reform 
STUART, DR: 
Preparation of a study paper on Conspiracy 
TURNER, R. E., Associate Director, Clarke Institute 
of Psychiatry, Toronto 
Critical analysis, from the point of view of the 
science of psychiatry, of General Principles 
of Criminal Law study papers 
UNIVERSITY OF SUDBURY 
Study on euthanasia 
UNIVERSITY OF TORONTO, Department of 
Philosophy, Centre of Criminology. (Lorenne M. G. 
Clark) 
Preparation of Study of Rape in Canada 


CRIMINAL PROCEDURE 


ATRENS, Jerome, Professor, Faculty of Law, 
University of British Columbia 

Structure and Jurisdiction of Courts for 
Trials and Appeals in Relation to Major 
Offences 

GORDONEG: Et: 
Scottish criminal law and criminal 
procedure compared to Canadian criminal 
law and criminal procedure particularly in 
relation to the Commission’s areas of study 


DATUM/SEDOu, Faculty of Law, University of 
Montréal 
Pre-Trial Procedure in Criminal Cases 
(Phase II) 


SENTENCING AND DISPOSITION 


BARLETT, George, lawyer, Toronto 
Preparation of statistical reports on theft, 
fraud, diversion and crime in connection 
with the East York study 

THE JOHN HOWARD SOCIETY OF ONTARIO 
Preparation of a study paper on the subject 
of human rights and corrections 

FERGUSON, Gerry 
Work on Hospital Orders and on Working 
Papers on the Criminal Process and Mental 
Disorder 

GERSTEIN, Dr. Reva 
To study and report on psychological tests 
and evaluative procedures currently in use 
or in development phases for the selection 
of police or internal police tasks 

PARKER, Beverly 
Research papers on Probation 

PERKINS, Ge, Judge 
Empirical research project on consecutive 
sentences and related subjects through the 
use of a questionnaire distributed to judges 

PITMAN, L. R. & KATZ, A. J. 
Preliminary research relative to the Pilot 
Alberta Restitution Centre 

SCACE, Anne 
Methods of implementation of Diversion 


EVIDENCE 


DELISLE, Ronald J., Provincial Judge, Kingston 
Study on Authentication and Identification 
DOOB, Anthony, Professor, Department of 
Psychology, University of Toronto 
Critical analysis, from the point of view of the 


| in criminal law and criminal procedure science of psychology, of the Evidence 


Project study papers 
SCHIFF, S. A., Professor, Faculty of Law, University 
of Toronto 
Preparation of critical analysis from the 
point of view of the fundamentals of the laws 
of Evidence of all the Evidence Project study 
papers 


FAMILY LAW 


AMREN, Bergen 
Report on the evaluation of the internal 
operation of the B.C. pilot project on 
Integrated Family Court 
BISSON, Alain, Professor, Faculty of Law, University 
of Ottawa 
Nullity of Marriage under Common Law and 
Civil Law in Canada 
COHEN, Ronald 
Preparation of a study report on Frailty of 
Children’s Testimony 
FORTIN-CARON, Denyse, Public Notary, 
Consultant in connection with The Working 
Paper on Divorce 
FRASER, Murray, Dean, Faculty of Law, University of 
Victoria 
Consultant in connection with the Working 
Paper on Divorce and other family law 
matters 
HOGARTH, Flora M. 
Provide continuing evaluation of the internal 
operation of the province of British 
Columbia’s pilot project on Integrated 
Family Court 
LEVINE, Saul V., Associate Professor, Department of 
Psychology and Psychiatry, University of Toronto 
Critical study of family law study and 
working papers 
LONDON, Jack R., Professor, Faculty of Law, 
University of Manitoba 
Taxation and the Family 
RAE-GRANT, Quentin, Professor of Child Psychiatry, 
Psychiatrist in chief, Hospital for Sick Children, 
Toronto 
Critical study of family law study and 
working papers 
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SAUNDERS, Ivan B., Professor, College of Law, 
University of Saskatchewan 
The Maintenance of Family Dependants in 
Divorce and Nullity Proceedings 
STEWART, Lorne, Judge 
The Juvenile Offender and Family Court 


ADMINISTRATIVE LAW 


BRUCE DOERN & ASSOCIATES LTD., Ottawa 
Study of Atomic Energy Control Board 
HYSON, STEWART, Professor, Department of 
Political Science, Carleton University, Ottawa 
Preparation of a paper on the evolution of 
federal administrative tribunals 
LUCAS, Alastair, Professor, Faculty of Law, 
University of British Columbia 
Study on National Energy Board 
PELLETIER, REJEAN AND ANDREWS, CAROLINE, 
Department of Political Sciences, University of 
Ottawa 
Preparation of a Study on Appointments to 
Federal Boards 


OTHER RESEARCH 


ATKEY, OSLER & HANSON, Toronto 
Preparation of a paper on Reform of the 
Sunday Observance Laws 
COTLER, Irwin, Professor, Faculty of Law, McGill 
University, Montréal 
The Attainment of Equality Before the Law 
SMITH, J. C., Professor, Faculty of Law, University of 
British Columbia 
Theoretical studies on the structures of the 
law 
SZABO, Denis, Director, International Centre of 
Comparative Criminology, University of Montréal 
Preparation of a questionnaire to be applied 
to different samples within the population 
and covering areas concerning the 
knowledge of laws and administration of 
justice 
TURNER, R.E., Clark Institute of Psychiatry, Toronto 
Consultant on psychiatric aspects of legal 
research done by the Commission 
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publications 


available through Information Canada 


1. EVIDENCE—STUDY PAPERS: 
1. COMPETENCE AND COMPELLABILITY 
2. MANNER OF QUESTIONING WITNESSES 
3 (GREDIBILITY: 
4. CHARACTER 
L.R.C.—Canada (Bilingual, English and French) 8% X 11 in., 65 pages (English), 86 pages (French). 
August 1972 (Second printing). Cat. no. J82-3/1. Price: Canada—$2.00. Other countries—$2.40. 


2. EVIDENCE—STUDY PAPER: 
5. COMPELLABILITY OF THE ACCUSED AND THE ADMISSIBILITY OF HIS STATEMENTS. 
L.R.C.—Canada (Bilingual, English and French, 8% X 11 in., 42 pages (English), 46 pages (French). 
January 1973. Cat. no. J32-3/2. Price: Canada—$2.00. Other countries—$2.40. 


3. EVIDENCE—STUDY PAPERS: 
6. JUDICIAL NOTICE 
7, OPINION AND EXPERT EVIDENCE 
8. BURDENS OF PROOF AND PRESUMPTIONS 
L.R.C.—Canada (Bilingual, English and French) 8% X 11 in.,67 pages (English), 71 pages (French). July 
1973. Cat. no. J382-3/8. Price: Canada—$2.00. Other countries—$2.40. 


4. EVIDENCE—STUDY PAPER: 
9. HEARSAY 
L.R.C.—Canada (Bilingual, English and French) 8% X 11 in., 20 pages (English), 22 pages (French). May 
1974. Cat. no. J82-5/1974. Price: Canada—$2.00. Other countries—$2.40. 


5. EVIDENCE—STUDY PAPER: 
10. THE EXCLUSION OF ILLEGALLY OBTAINED EVIDENCE 
L.R.C.—Canada (Bilingual, English and French) 8% X 11 in., 41 pages (English), 36 pages (French). 
November 1974. Cat. no. J32-3/10. Price: Canada—$2.00. Other countries $2.40. 


oO EVIDENCE—STUDY PAPER: 
11. CORROBORATION 


L.R.C.—Canada (Bilingual, English and French) 8% X 11 in., 19 pages in both languages. June 1975. Cat. 
no. J31-7/1974. Price: Canada—$2.00. Other countries—$2.40. 
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fe ViOENCE—STUDY PAPER: 
12. PROFESSIONAL PRIVILEGES BEFORE THE COURTS 


L.R.C.—Canada (Bilingual, English and French) 8% X 11 in., 26 pages (English), 28 pages (French). June 
1975. Cat. no. J32-3/11. Price: Canada—$2.00. Other countries—$2.40. 


8. DISCOVERY IN CRIMINAL CASES—REPORT ON THE QUESTIONNAIRE SURVEY—STUDY PAPER 
L.R.C.—Canada (Bilingual, English and French) 8% X 11 in., 116 pages (English), 126 pages (French). 
December 1974. Cat. no. J32-1/8-1975. Price: Canada—$5.00. Other countries —$6.00. 


. THE CANADIAN PAYMENT SYSTEM AND THE COMPUTER—STUDY PAPER 
L.R.C.—Canada (Bilingual, English and French) 8% X 11 in., 80 pages (English), 98 pages (French). 
1974. Cat. no. J31-3/1974. Price: Canada—$5.00. Other countries—$6.00. 
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10. CATALOGUE OF DISCRETIONARY POWERS—STUDY PAPER 
L.R.C.—Canada (Bilingual, English and French) 7% X 10 in., 1,025 pages. August 1975. Cat. no. 
J31-9/1975. Price: Canada—$19.75. Other countries—$23.70. 


WORKING PAPER 1—THE FAMILY COURT 
L.R.C.—Canada (Bilingual, English and French) 6% X 9% in., 55 pages (English) 57 pages (French). 
January 1974. Cat. no. J82-1/1974. (Out of print) 


11. WORKING PAPER 2—CRIMINAL LAW—MEANING OF GUILT—STRICT LIABILITY 
L.R.C.—Canada (Bilingual, English and French) 6% X 9%in., 38 pages (English), 44 pages (French). 
February 1974. Cat. no. J32-1/2-1974. Price: Canada—$2.00. Other countries—$2.40. 


12. WORKING PAPER 3—PRINCIPLES OF SENTENCING AND DISPOSITIONS 
L.R.C.—Canada (Bilingual, English and French) 6% X 9 % in., 35 pages (English), 38 pages (French). 
March 1974. Cat. no. J82-1/3-1974. Price: Canada—$2.00. Other countries—$2.40. 


13. WORKING PAPER 4—CRIMINAL PROCEDURE—DISCOVERY 
__LR.C.—Canada (Bilingual, English’ and French) 6% X 9% in., 44 pages (English), 49 pages (French). 
June 1974. Cat. no. J32-1/3-1974. Price: Canada—$2.00. Other countries—$2.40. 


14. WORKING PAPER 5 & 6B—RESTITUTION AND COMPENSATION—FINES 
L.R.C.—Canada (Bilingual, English and French) 6% X 9% in., 48 pages, (English), 50 pages (French), 
October 1974. Cat. no. J32-1/5-1974. Price: Canada—$2.00. Other countries—2.40. 


15. WORKING PAPER 7—DIVERSION 
L.R.C.—Canada (Bilingual, English and French) 6% X 9% in., 25 pages (English), 30 pages (French). 
January 1975. Cat. no. J32-1/7-1974. Price: Canada—$2.00. Other countries—$2.40. | 


16. WORKING PAPER 8—FAMILY PROPERTY 
L.R.C.—Canada (Bilingual, English and French) 6% X 9% in., 45 pages (English) 47 pages (French). 
March 1975. Cat. no. J32-1/9-1975. Price: Canada— $2.00. Other countries—$2.40. 


17. WORKING PAPER 9—EXPROPRIATION 
L.R.C.—Canada (Bilingual, English and French) 6% X 9% in., 106 pages (English), 119 pages (French). 
April 1975. Cat. no. J32-1/8-1975. Price: Canada—$3.00. Other countries—$3.60. 
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WORKING PAPER 10—LIMITS OF CRIMINAL LAW 
L.R.C.—Canada (Bilingual, English and French) 6% x 9% in., 49 pages (English), 59 pages (French). 
June 1975. Cat. no J32-1/10-1975. Price: Canada—$2.00. Other countries—$2.40. 


_ WORKING PAPER 11—IMPRISONMENT AND RELEASE 


L.R.C.—Canada (Bilingual, English and French) 6% x 9% in., 46 Pages (English), 50 pages (French). 
June 1975. Cat. no. J32-1/11-1975. Price: Canada—$2.00. Other countries—$2.40. 


WORKING PAPER 12—MAINTENANCE ON DIVORCE 
L.R.C.—Canada (Bilingual, English and French) 6% x 9% in., 48 pages (English), 54 pages (French). July 
1975. Cat. no. J32-1/12-1975. Price: Canada—$2.00. Other countries—$2.40. 


WORKING PAPER 13—DIVORCE 
L.R.C.—Canada (Bilingual, English and French) 6% X 9% in., 48 pages (English), 52 pages (French). July 
1975. Cat. no. J32-1/13-1975. Price: Canada—$2.00. Other countries—$2.40. 


PSIUDIES ON STRICT WABIEILY 


L.R.C.—Canada (English) 6% X 9% in., 251 pages, Cat. no. J82-4/1-1974. Price: Canada—$4.00. Other 
countries—$4.80. 


THE NATIVE OFFENDER AND THE LAW 
L.R.C.—Canada (English) 6% X 9% in., 90 pages. Cat. no. J32-4/5-1974. Price: Canada—$4.00. Other 
countries—$4.80. 


STUDIES: ON-DIVERSIONYEAST YORE PROJEGT) 
L.R.C.—Canada (English) 6% X 9% in., 230 pages, includes working paper, 25 pages. Cat. no. J32-4/6- 
1974. Price: Canada—$6.00. Other countries—$7.20. 


STUDIES ON FAMILY PROPERTY LAW 
L.R.C.—Canada (English) 6% X 9% in., 356 pages, includes working paper, 45 pages. Cat. no. J32-4/7- 
1974. Price: Canada—$6.75. Other countries—$8.10. 


STUDIES ON SENTENCING 


L.R.C.—Canada (English) 6% X 9% in., 205 pages. Cat. no. J82-4/1974. Price: Canada—$5.00. Other 
countries—$6.00. 


STUDY REPORT—DISCOVERY IN CRIMINAL CASES 
L.R.C.—Canada (English) 6% X 9% in., 217 pages, includes working paper, 44 pages. Cat. no. J32-4/2- 
1974. Price: Canada—$5.00. Other countries—$6.00. 


CRIMINAL LAW—OBSCENITY—STUDY PAPER 
L.R.C.—Canada (Bilingual, English and French) 8% X 11 in.,81 pages (English), 87 pages (French): July 
1974 (second printing). Cat. no. J31-273. (out of print) 


CRIMINAL LAW—GENERAL PRINCIPLES—FITNESS TO STAND TRIAL—STUDY PAPER 


L.R.C.—Canada (Bilingual, English and French) 8% X 11 in., 57 pages (English), 65 pages (French). May 
Toy) 


Prices subject to change without notice. 
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Ottawa, November 1976 


The Honourable S. R. Basford, 
Minister of Justice, 
Ottawa, Canada. 


Dear Mr. Minister. 


In accordance with the provisions of 
Section 17 of the Law Reform 
Commission Act, I submit herewith 
the fifth annual report of the Law 
Reform Commission of Canada for 
the period June 1, 1975 to 

May 31, 1976. 


Yours respectfully, 


a 


Antonio Lamer, j.S.c. 
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| a never-ending 
relay race 


Law reform is like a never-ending relay race. 
As soon as one objectionable law is _- 
dealt with another takes its place. Just as the 
price of freedom is eternal vigilance, 

so the price of justice is eternal effort. Thelaw 
reformer’s race is never over. One lap 
complete, the next begins. One runner 
finishes, the next takes over and the team 
goes on continually. 


Every so often, though, there comes a relay 
zone, a time to pass the baton. This 

is a moment to take stock, look back, review 
achievements and then once again 

press on. Such a moment came for the 
Commission in 1976. 


This for the Commission was a special year. 
First, after five years of research, consultation 
and dialogue, certain portions of its 

work reached a culmination. Second, this 
was a year of reporting to Parliament — the 
Commission issued seven Reports 
embodying roughly two hundred 
recommendations. And third, their work 
now done, some members passed on 


the baton and left the team. In these three 
respects the Commission reached a 
relay zone. This report, then, covers the 
period before the arrival of the new 

1 members of the team — Vice-Chairman 
Bouck and Commissioner Baudouin. 


work 


accomplished 


The Work of the Commission covered three 
main areas: criminal law and evidence, 
family law and administrative law. 


Criminal Law 


“A deep philosophical probe of criminal 
law” was what former Justice Minister 
John Turner expected from the 
Commission. Not fighting alligators but 
draining the swamp was to be our approach. 


Originally, as we explained in earlier reports, 
we divided the field of criminal law 

into four areas. These were general 
principles, procedure, evidence and 
sentencing. Each was allotted to a project 
under a director. 


The projects gave initial impetus to our 
research. They issued study papers, 
helped produce working papers, and to 
some extent, assisted towards our 
parliamentary reports. Now, however, they 
have been wound up and superseded 

by less specialized task forces because the 
project work made clear how far all 
aspects of the criminal law are interrelated. 


3 


Procedure, rules of evidence, sentencing 
and dispositions, even general principles — 
all these make sense only in the light 

of some unified approach to criminal law. 
The unified approach which we adopted 
rests on three foundations. First, it 

must be based on knowledge of reality. 
Second, it involves consideration of values. 
And third, it entails discussion, dialogue, 
persuasion. 


First, reality. Good law reform must start 
with an understanding of what actually 
happens. Sometimes we had to find 

this out ourselves, as for instance when we 
discovered the number of strict liability 
offences, the practice of crown attorneys in 
the matter of discovery, and the make-up 
of the types of people sent to prison. 
Sometimes, as for example with the social 
effects of obscenity and pornography, 

we relied on the extensive fact-finding of 
other bodies. But whether we did the 
research ourselves or made use of research 
by others, our work rested on a basis of fact. 


Next, values. Having found out what actually 
happens, we had to ask what ought to 
happen. Here, as explained in earlier reports, 
we tried to argue out the most rational 
and supportable preferences. Starting with 
certain shared values and concerns, 

we tried to spell out their implications for the 
criminal law. 


This brings us to our third foundation-stone, 
persuasion. For better or worse Canada’s 
particular brand of federalism distributes 
responsibility for criminal law between 
Ottawa and the provinces: the substance falls 
to Ottawa, the administration to the 
provinces. Some see this as a weakness. We 
however, see it as a source of strenath. 
Divided jurisdiction means that on many 
issues nobody can dictate what is to be. 
Instead there’s need for pragmatism 

and consensus. The provinces and Ottawa 
have to sit down and agree upon ways 

of implementing new approaches. 

Our job is to work out such new approaches 
and demonstrate by argument and 
evidence that they are worth implementing. 


This is what we tried to do in each area of 
criminal law. In the area of criminal law 
principles we tried to develop, in our 
working papers and parliamentary reports, a 
general criminal law philosophy, and 
within that general framework a satisfactory 
approach to the vexed problem of 

mental disorder in the criminal process. In 
sentencing we worked out, through 
several working papers, a unified strategy on 
sentences and dispositions, and embodied 
it in our parliamentary report. In 

evidence we produced, based on a variety of 
study papers and other work, a code 

of evidence which we presented to 
Parliament. Finally, in procedure, though so 
far no report has been issued, our 

efforts have been set out in working papers, 
tested in pilot projects and taken under 
review at inter-governmental level. 


Family Law 


Family law proved a special case. Not part of 
our original program, it was included 

in response to general request. Our initial 
questionnaire to people across Canada 
revealed that their major concern was 
family law. 


Accordingly, we established a family law 
project, which produced a variety of 

study papers, helped issue four working 
papers, and assisted in a report which 
covered all important aspects of the subject. 
This completed the work of the family 

law project, which was then wound up. 


Administrative Law 


Administrative law is the third main area of 
our concern. Here too we set up a 
special project. 


Administrative law, however, is a relatively 
recent area of law. Compared, say, 

to criminal law or even family law, it is 
recognized as a new phenomenon. 

For that reason, because of its diverse nature 
and the lack of research done on the 
federal administrative process, our work here 
has first been to determine how the 
administrative agencies actually function. 
We have completed several background 
studies of federal administrative agencies. 
These will allow us to say something 

about the area as a whole in a paper to be 
finalized in less than a year. Our 

working paper of 1975 on Expropriation led 
to a report to Parliament on that 

subject this year. We are also preparing a 
working paper on the Inquiries Act 

to be issued shortly. 


Interaction 


Criminal law, family law, administrative law 
— these then have been the three 

main areas of our work. In these areas, and 
in other fields, our work has resulted 

in growing interaction, influence and 
coniacts. First, our work is becoming 
increasingly well known abroad, both within 
and outside the Commonwealth. 

For example, the Law Reform Commission 
of Australia requested copies of our 
Evidence Code; the Lord Chancellor of 
England paid a visit to the Commission and 
subsequently asked for copies to be 

sent to him of all our papers; Belgium sent for 
twenty copies of the report Our Criminal 
Law. This year too we received many 
visitors including a delegation from the Penal 
Code Revision Commission of France, 

a law reformer from Jamaica, the Minister of 
Justice of the Netherlands, the Minister 

of Justice of Israel, the Chairman of the Law 
Reform Commission of Australia and 
reformers from the Republic of Ireland. 


In Canada, we have had growing contact 
and interaction with the provinces. 

This year we were requested to appear 
before the meeting of the Uniformity 
Commissioners in Halifax. At this meeting 
we presented our views on strict liability, 
mental disorder, procedure, evidence, 
sentencing and law reform. After full and 
lengthy discussion the Uniformity 
Commissioners endorsed our general 
approach and recommended that we spend 
a further five years on the criminal law. 


Our interaction has extended also to those in 
the front line. This year, as in previous 
years, we sent a team to the Ontario 
Police College at Aylmer to assist in the 
advance training program for police 

chiefs. In addition, certain police chiefs have 
visited and consulted us about problems 
involving general principles of law 

and justice. 


Finally, this year, we embodied our views 
in the reports issued to Parliament. 
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reports to 
Parliament 


Nineteen seventy-six has been a reporting 
year. The fruit of five years’ work has 
appeared in seven Parliamentary reports. 
And each report embodies a large 
number of firm recommendations. 


Our work, therefore, is mainly contained in 


these reports. Accordingly, this Annual 
Report neither summarizes nor details 

our efforts in each different area of law. 
Instead we briefly recapitulate here 

each separate report in chronological order. 


Evidence 


No facet of a lawyer’s work so fascinates the 
layman as his trial skills, but laymen 


involved in trials are less enthusiastic. They 


find themselves confronted with 
technical and arbitrary rules. Conspicuous 
among these are the rules of evidence. 


While certain rules of evidence are necessary 
for fairness and consistency, the time 

has come for complete reformulation on 
broader lines. We need easily available, clear 
and flexible rules. In short we need 
rationalization and simplification. 


Accordingly, our proposed Evidence Code 
begins with general principles. Title | 

lays down that all relevant evidence is 
admissible but that evidence may be 
excluded if its probative value is substantially 
‘outweighed by other factors, e.g. the 
danger of undue prejudice. There follow six 
further titles setting out in detail the 

rules that flow logically from these 
principles. 


Finally, a word on drafting, on bilingualism 
and on bijuralism. “A law’, said Seneca, 
“should be brief in order that the 

citizen may grasp it more easily.” To produce 
brevity and clarity we have at times 
departed from traditional ways of drafting, 
and added comments to the various 

rules. This aims to realize our conviction that 
the law — including the law of evidence 
— belongs to all of us. We have also been 
influenced by models in civil law 
jurisdictions. In addition, we have avoided 
drafting in one language and slavishly 
translating into the other. Instead we have 
tried to give the substance of each rule 

in terms appropriate to each language. 


Dispositions and Sentences 
in the Criminal Process: 
Guidelines 


This report consolidates all our work on 
dispositions and sentences. It is based 

on the assumption that attitudes are the 
primary forces shaping our approach 

to crime and that legislation controls at best 
the outer limits of this approach. 

The report is therefore presented as a 
guideline. 


Basic to that guideline are the following 
principles. Criminal law should be 

used with restraint and for its proper 
purpose, and not just because it happens to 
be there. That purpose is partly to 

restore the peace and reconcile the offender, 
the victim and society. Mediation 

and other forms of reconciliation should be 
used as far as possible. And maximum 

use should be made of positive sanctions like 
restitution and community service orders. 


There follow detailed guidelines as 

to dispositions, sentences and the 
sentencing process. On dispositions, the 
norm should be resolving conilict 

without resort to criminal law. Police and 
other agencies should assist in this. 

Police should screen out all cases that can be 
given a non-criminal disposition and 
should publish screening-out criteria. 
Prosecutors should use discretion to foster 
pre-trial settlement of criminal cases. 


On sentences the report examines a whole 
range of possible sentences. In particular, it 
stresses that imprisonment should be 

used with restraint and limited to three types 
of cases: for dangerous offenders who 
must be separated from the community; for 


cases where no lesser sanction would 
provide sufficient denunciation; and for 
cases of wilful default, where prison 
must remain the ultimate sanction. 


On sentencing process, the report 
examines sentencing procedures, imposition 
of sentence, pre-sentence reports, 

the sentencing record, the duties of 
counsel, the Sentencing Supervision Board 
and the development of sentencing criteria. 


The report ends with recommendations for 
policy formulation and implementation. 
First, the question of information and 
education. At present the state of statistics on 
the nature of crime and the administration 
of justice in Canada is deplorable, 

and remedying this must be a first priority. 
Lack of information is matched by 

lack of education, and rectifying this by 
developing law courses for schools 

and legal materials for the general public 
must be the next priority. Next, 
administration: here the report makes a 
variety of recommendations about 

the part played by the community, the 
police, the prosecution, the courts 

and those responsible for administering 
sentences. Lastly, the report outlines 

the legislative changes necessary for 
implementing these recommendations. 


Our Criminal Law 


This report contains our overall probe | 
criminal law. Much present anxiety 
over crime and criminal law results from { 
expectations and misconceptions of 
the role of criminal law. Basically that rc 
to affirm and bolster fundamental 
social values. 


That role is badly played today. Our crin 
law is largely unsatisfactory. This is 
due to overkill — too many criminal la 
too many acts qualifying as crimes, 
too many “‘no-fault’” offences, too mar 
criminal charges, too many criminal 
cases in our courts and too many peopl 
our prisons. 


Criminal law, then, has to be reshaped. ° 
secret is restraint — keep criminal 

law for “‘real’’ crimes, keep criminal liab 
for wrongful conduct, keep criminal 
trials for really serious cases and keep pri 
for the categories outlined in the 
Dispositions report. 


Accordingly, the report suggests draft 
legislation abolishing strict liability, prop: 
tests of criminality for ‘‘real’’ crimes 
and tests of regulatory offences for 
‘‘quasi-crimes’’, and advocates reorgan 
tion of the Criminal Code. It should 
distinguish “‘real’’ crimes and regulator 
offences, eliminate excessive detail, 
use a more appropriate style and escar 
from its inadequate Victorian philosoph 


Mental Disorder 
in the Criminal Process 


All our reports represent collaborative effort, 
but this report does so especially. 

It is the result of widespread consultation 
across Canada with psychiatrists and 
others concerned with mental disorder. And 
its importance lies in its being the 

junction of two phenomena that disturb: 
criminality and mental illness. 


The report deals with the many ways mental 
disorder affects the criminal process. 

Its concern is the law’s policy towards the 
mentally ill, the issue of fitness to stand trial, 
the problem of disposition of the 

mentally unfit and the use of mental health 
resources in the criminal process. 

Apart from the insanity defence, which is to 
be considered in the future, the report 
makes recommendations cn every aspect of 
the matter — recommendations for 
implementation and recommendations for 
policy formulation. 


In general, the Criminal Code sections on 
mental disorder need re-examination. 
Clear and accurate data must be provided by 
government to evaluate future changes 

in practice and procedure. And policies in 
this area should be premised on fairness 
to the mentally ill, on emphasis on pre-trial 
diversion of such persons and on 

review of all forms of their detention. 


At pre-trial stage, screening out of mentally ill 
offenders should be encouraged by 

police and prosecution. Both should be 
trained to recognize and deal with 

such offenders. Screening policies should be 
based on known criteria. And they 

should be local to take into account 
community considerations. 


At trial, exemption based on unfitness to 
plead should remain in order to promote 
fairness to the accused and ensure that heisa 
proper subject for criminal proceedings. 
Present limitations on the unfitness rule 
should be re-examined. Detention 

of the unfit accused should be regarded as a 
last resort. And “‘not guilty by reason 

of insanity” should be a real acquittal. The 
report goes on with detailed recommenda- 
tions on implementation. 


On disposition, the primary concern is 
fairness in the circumstances. Psychiatric 
treatment in the context of a just sentence 
plays a secondary role. Such treatment 
must be consented to by the offender. And, 
owing to the complexity of jurisdictional 
questions, there must be consultation 
among different levels of government and 
among the various agencies involved. 


On use of mental health resources, the 
mental health expert’s role in the 

criminal process is to advise the court but not 
usurp its function. But court procedures 
should enable such experts to give evidence 
on those aspects they know best. 

Scarce psychiatric resources must be used 
efficiently. In general, there should be 

no psychiatric treatment of individuals in the 
criminal process without their consent. 


Expropriation 

Our concern with expropriation began in 
1972, following a suggestion by the 
Department of Justice. Though the 
enactment of a new Expropriation Act in 
1970 made the subject less urgent, 

that Act left untouched over twelve hundred 
expropriation powers. Often, the law 
applyingin any particular situation cannot all 
be found in one statute. A single federal 
statute containing all such powers and 
procedures seems essential. 


The report sets out the following guiding 
principles of good expropriation law: 
equality — the same law for all 
expropriations and the same rights for all 
persons facing expropriation; clarity 

and accessibility — all the applicable law in 
one statute simply written and 
supplemented by a straightforward 
information booklet; openness — full 
disclosure by all expropriators of plans, 
rights, procedures, appraisal methods, 
prices paid and settlements reached; fairness 
— early notice of proposed expropriation, 
fair public hearings and fair compensation for 
all reasonable proven costs and losses; 

and political responsibility in the use of 
expropriation power. 


To implement these guiding principles the 
report recommends: 


— that all expropriation powers be 
contained in one statute; 


— that the statute be clearly written and 
complemented by an information 
booklet; 


— that the pre-expropriation hearing 
become an inquiry and that the statute 
include provisions rendering the 
individual's right to be heard meaningful, 
and that decisions about location be 
subject to testing by those who best 
know the proposed locale; 


-— that permanent negotiators be 
appointed in each province to ass 
voluntary settlement of compensa 


— that where compensation can't be 
agreed upon, the Trial Division of 
Federal Court should decide; and 


— that an owner should in principle r 
full indemnity for all legal and other 
reasonably incurred. 


Family Law 


Families aren’t primarily legal institutions. 
In the ordinary course of family life 
nothing is more remote than law. In crises, 
however, when the network of family 
relationships breaks down, law becomes an 
instrument for ordering such relationships. 


As such, our law has many weaknesses. 
First, the entire legal process for 

dealing with family instability is fragmented. 
Second, the law concentrates on 

grounds for divorce to the detriment of such 
consequential issues as child welfare, 
property and support. Third, the legal 
framework for dealing with such questions 
doesn’t accord with present social 

reality. Lastly, the position of children in this 
area of law is far from satisfactory — 

they have no standing to be heard. 


To remedy these defects the report 
advocates a changed method of resolution of 
family problems. In particular it 
recommends: 


— the establishment of unified family courts 
by agreement between federal and 
provincial governments; 


— the acceptance of marriage breakdown as 
the sole ground for dissolution of 
marriage, such ground to be non- 
justiciable and conclusively established by 
the evidence of one spouse; 


— the settlement of consequential property 
and financial matters separate from 
matters relating to breakdown of 
personal relations; 


— the establishment of means to provide 
for equal sharing of property acquired by 
either spouse during marriage; 


— the recognition of maintenance as 
designed to promote economic 
rehabilitation and to continue as long as 
reasonable need exists; and 


— the recognition of the fundamental rights 
of children of a broken marriage to 
social, psychological and economic 
support, of the need of their views to be 
taken into account and of the 
necessity for decisions in these matters to 
be taken with a view to the children’s 
own best interest. 


Sunday Observance 


This is a special report requested by the 
former Minister of Justice. 


Sunday observance laws in Canada 
primarily serve a religious purpose — 
preventing profanation of the Lord’s Day. 
They also serve a secular purpose — 
ensuring workers one day’s rest in seven. 


Today, there are four major problems in 
this area of law. First, prohibition of 
various activities on Sunday has been largely 
neutralized through provincial ‘‘opting out’ 
legislation, non-prosecution and 

low penalties. Second, there is uncertainty 
regarding Sunday trucking. Third, 

the provinces’ constitutional role isn’t fully 
certain. And fourth, freedom of religion 
hasn’t been satisfactorily reconciled with 
existing legislation. 


To solve these problems the report 
recommends: 


— that the Lord’s Day Act be repealed; 


— that the provinces and territories be free 
to enact independent secular measures 
respecting observance of Sunday and 
other holidays; 


— that before repealing the Act the federal 
government allow provinces and 
territories time to review, amend and 
introduce their own measures; 


— that transition from federal to provincial 
law not be long delayed; and 


— that federal power to regulate Sunday 
interprovincial trucking be included as an 
interim measure in the federal 
Motor Vehicle Transport Act. 
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Implementation 


Seven reports, then, and about two hundred 
recommendations. What next? What 
happens to them? This is a matter for the 
Minister of Justice, Government and 
Parliament. We have now passed the baton 
to them. 


At the same time, while pressing on to look 
at other areas, aspects and problems, 

we don’t dissociate ourselves from the work 
we have done. On the contrary, 

we remain ready and willing to consult, 
advise and assist in any other capacity, 
should we be called upon to do so. 

But law reform in these areas is now a matter 
for the Minister. It is to him that 

interested persons should now send their 
views on the reports, though we 

should welcome copies of such views. 


the team 


An institution is no better or worse than its 
personnel. The Commission has been 
fortunate to have had able and energetic 
staff at all levels — as Commissioners, 
researchers, administrators and support staff. 


Some members of the team have now 
moved on. This year saw the retirement both 
of our first Chairman, The Honourable 


_ Mr. Justice E. Patrick Hartt and of 
Commissioner Johann W. Mohr. This report 


would be incomplete without recording 


our appreciation of their work. 


_ Mr, Justice E. Patrick Hartt 


In choosing Mr. Justice Hartt as our first 
Chairman, in 1971, the then Justice 


Minister, John Turner, said he wanted 
“young tigers’. Subsequent years showed 


the aptness of that choice. During 

our first five years Mr. Justice Hartt was the 
mainspring of the Commission’s work, 

the inventor of its unique style of law reform 
nd the bearer of its greatest burdens. 
Combining realism, humanity and 


_ imagination, he set the Commission on its 


own distinctive, highly Canadian path. 


s Though regretting his retirement, we wish 


him every success and take consolation 
in his continuing association with 
the Commission and also in the fact that 


nothing so manifests the health of 


institutions as the orderly transfer of 


authority. Mr. Justice Antonio Lamer, who 


had been until April 1, 1976, 
Vice-Chairman, succeeded Mr. Hartt as 
Chairman. Mr. Justice John C. Bouck 

of the Supreme Court of British Columbia 
replaced Mr. Lamer as Vice-Chairman. 


Dr. J. W. Mohr 


Dr. Mohr was appointed Commissioner on 
January 1, 1973. Not a lawyer but 

a sociologist, he made a unique contribution 
to our work. In every area he brought 

to bear insights not only from his present 
expertise but also from his wide-ranging 
humanistic background. Linguist, 
anthropologist, criminologist and 
philosopher, he deepened and broadened 
all our deliberations by his fresh 

approach. In particular, his empirical and 
statistical expertise proved invaluable. 
While inevitably regretting his departure, we 
wish him well and are gratified to know 
that the lessons he taught have not been 
forgotten and that, like Mr. Justice Hartt, 
Dr. Mohr is continuing in association 

with the Commission. He is succeeded by 
Professor Jean-Louis Baudouin. 


Researchers 


Some of the research staff are still with the 
Commission. Some have now deparied — 
to the bench, to practice and to the 
universities. None of our work would hav« 
been possible without their help. 

A full list of researchers can be found at th 
back of this report. 


Support Staff 


In wartime, it was said, it took a hundrea 
people on the ground to keep one 

pilot in the air. Likewise, behind the 
commissioners and researchers stands the 
essential support of the administrators, 
librarians, secretaries, records officers, 
publishers, translators, finance and 
accommodation personnel. 


These are the people concerned with the 
mechanical aspects of the operations 

of the Commission. They provide the 
hardware so essential to any dynamic 
program of law reform. Whether it 

is the library, the publications or the wide- 
ranging consultation machinery and 

its feedback system, those are the tools 
without which research and policy 
formulation would encounter serious 


difficulty. 


Library Publications 


Books — and legal books are no exception To most people, law reform sounds |i 


— do not provide all the answers. some abstract art form. Not to secrete 
Still, they are important tools for the translators, publishing technicians, 
researchers. Our policy, established shippers and countless other support 
firmly when we first embarked upon our To them, law reform is an incessant 
work, has been that our library would flow of publications requiring a never-e 
be a specialized legal instrument, strictly at process of checks, counter-checks 
the disposal of our research program. and tender care. The Commission pu 


tions are law reform in action, the 
visible expression of the Commission’ 
mandate. 


Our librarian and her limited staff of two 
assistants have put together and 
maintained a basic collection which provides 
the essential reference material. During the year under review, the 
To supplement these, an extensive program Commission became a publishing ho 
of inter-library loan is actively pursued in respectable size producing seven 


cooperation with the many libraries bilingual reports to Parliament, seven 
in operation in the National Capital region, _ bilingual working papers, seven study 
both at government and private levels, background papers each in separate 

and even further afield in the country. English and French editions, plus sev 


reprints in professional publications, 
Some of the most useful material, to keep information folders and supplements, 


abreast of the evolution of law and summaries and press releases. Some tv 
legal thinking, can be found in learned seven different publications were 
journals and periodicals. Our library published with a total circulation of t 


subscribes to law reviews from all Canadian million. 

law schools and the most distinguished ; 
faculties abroad. In addition, a world-wide © oversee and direct this massive ar 
exchange scheme with foreign law intricate undertaking, the Secretary 
reform agencies or bodies with similar aims, of the Commission has the support of 
feeds us with research papers and and qualified staff, well convinced of 
reports on many topics of current interest. its significant role, and proud of it. Th 


Our own research documents, many stenographers type the many version 
unpublished, are also part of our permanent of research and other papers until th 
collection. In this way, they are authors and Commissioners agree on 
available to other interested parties who may contents. Then the operator of the 

consult them in our reading room or text processor inputs text and typeset 


by obtaining them through an inter-library signals in the memory of “the machi 
loan. that has become an invaluable device 


ublishing program, affording saving: 
The overall responsibility forthe gers a both eas aa money. : 4 
implementation of the Commission’s library 
policy rests with the Secretary of Le : 
the Commission. In this task, he and the The Commission has established a c 
library staff have the assistance of style which many observers, both at 
the library committee — a permanent home and abroad, have described as y 
committee established by the Commission dynamic, refreshing — even swingin 


— which is chaired by a Commissioner. This image is, in our view, just as mt 
consequence of the format of our 


publications as of their contents. The 
appearance of our publications helps 
us put our message across. Indeed, 

we consider it part of our work to ma 
papers as attractive as possible. The 
credit, however, should go, above al 
those members of our publishing sta 
who have, with imagination matched ¢ 
their skill, translated the Commission 
objective into publications of superio 
professional quality. Our publications 
is the key to this result. Copy markir 
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proofreading, supervising make-up 

and design, looking over the shoulder of the 
typesetter and printer — these and 

other myriad details are his lot. 


Our papers and reports are issued 
simultaneously in both our official languages. 
Most, but not all, are originally drafted 

in English. Some are prepared in English and 
French concurrently. And some are 

first written in French, as was the study paper 
on codification. No matter what the 
original language may be, our translation 
output remains enormous. 


Special care attends the preparation of 
translations. For each text we use 

the best translator available, someone 
familiar with the particular area of 

law under discussion, subject the translation 
to professional review, then edit it 

and finally have it scrutinized by one of our 
Commissioners. Coordinating this 
demanding work and reviewing most papers 
is the daily chore of our translation 

officer — an important chore indeed, for the 
Commission papers are equally official 

in both languages. 


Our publications are our best means of 
information, consultation and participation. 
The publications clerk caters to more 

than eight thousand institutions and 
individuals showing interest in our 

various papers. Among them are judges and 
inmates, lawyers and consumers, 
parliamentarians and ordinary citizens, 
academics and students, fellow reformers 
from around the world and people 

hungry for changes at home. All are treated 
equally. Their interest in law reform 

is an integral part of our methodology, for 
without the common sense instilled 

by their comments our work might lose touch 
with reality. 


Consultation 


Comments come and go. They come in the 
form of hundreds of letters and briefs, 
meetings, conferences and seminars. 

They go in speeches, workshop discussions 
private exchanges and written comments. 
No written comment, though, remains 
unanswered. Although it is not always 
possible to give as detailed a reply 

as we would wish — the Commission is not 
and cannot act as legal counsel — 

all people writing us, whether they agree or 
disagree with a position we have 

taken, receive a letter in return. Letters are 
written by Commissioners, the secretary 

of the Commission and the research 
personnel. But the flow of communications 
is in the hands of our records, 

mailroom and other personnel, who 
register, catalogue, forward, copy and 
dispatch several thousand pieces of 
correspondence yearly. In a small 
organization such as this Commission, talent 
is often given a chance to prosper. 

Hence, a secretary will take over the task of 
preparing an exhaustive analysis of 
comments received on an area of law, so that 
the summary of comments may be 

made available to the interested parties, 
such as the Department of Justice, once 
the Commission’s report has been 
transmitted to the Minister for tabling in 
Parliament. 
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Administrative Services 


Many other important tasks are performed. 
In any good organization, many of the 

less conspicuous functions are essential to its 
smooth and efficient operation. So it 

is with the Commission. The meticulous and 
constant quality of the work of our 
accommodation and inventory clerks, 
duplicating and messenger clerks, as well as 
our shipping clerks, office managers, 

both at our head office in Ottawa and our 
regional office in Montreal, and our 
accounting personnel, is just as germane to 
the efficient operation of the Commission 
as some apparently more glamorous 
aspects of our work. To keep this machinery 
weil oiled and moving, is the responsibility of 
our director of operations. In addition 

to his administrative duties in the field of 
finance, personnel and general services, 

he administers the many research 
contracts, short and long term, which form 
the supply line of research work for 

the Commission. 


But all tasks, big or small, intellectual or 
material, require coordination. The 
Commission first prescribes the policies. 
Then the secretary of the Commission 

and specially appointed committees 
supervise their implementation. One of the 
key committees is the administrative 
committee presided over by the Chairman. 
Its main duty is the approval of contracts 
and the purchase of outside services. 

Its concern is one of efficiency with proper 
financial controls. Estimating the 

financial and personnel requirement to meet 
the research, consultation and information 
programs is an annual operation 

which requires from the committee not only 
foresight, for budgets are first prepared some 
eighteen months ahead of time, but also a 
strong negotiating skill and a large 
measure of persuasion. For, despite its 
intellectual independence from the 
executive arm of the government, the 
Commission must convince the Treasury 
Board before its estimates may be 
presented to Parliament for approval. 


All these tasks are part of the job of law 
reform and, as such, contributed to a 
very productive year. 
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no finishing post 


This, then, was our “‘production year’. 
Although no records were broken, 

it marked the culmination of our first 
five years. 


But law reform, as we said earlier, is 
never-ending. Reports too are not 

ends but beginnings. Of them we can say 
what an American scholar said of 

legal cases: they are not hitch-posts but 
guide-posts. 


In criminal law our real work, we feel, is now 
beginning. Methods of implementing our 
pre-trial diversion system are being 
considered at inter-governmental levels and 
we are happy to be involved in these 
discussions. The expertise and contacts 
developed with regard to mental 

disorder are still being utilized and will be 
invaluable in examining the insanity 
defence. In general criminal law, we are 
completing work begun two years 

ago on a new draft law of theft and fraud, 
continuing, in the light of our reports 

to Parliament, the inquiry commenced 

five years ago on general criminal 
responsibility, mapping out the general plan 
of a forthcoming investigation into 

the question of life, death, law and values, 
and preparing to report on various 

items worked on during the year, including 
contempt of court, sexual offences, 

the jury, pre-trial procedures and 
pre-sentence procedures. 


Our family law work is formally at an end. 
But family law is very much divided 
between federal and provincial jurisdiction. 
This means that new schemes, like 

those we recommend in our report, can’t be 
dictated but require agreement. Such 
agreement needs federal/provincial 
consultation, and here again we are only too 
glad to help in any way we can. 


Administrative law is different. Here our 
work is now coming into the forefront 

of our program. Our series of studies of 
various administrative agencies is 

nearing completion. A general paper will 
appear shortly and work is under way on a 
number of specific problem areas. 
Wearealso, as stated earlier, in the course of 
preparing a working paper on the 
Inquiries Act. Meanwhile our work on the 
implications of computerizing the 
payments system is continuing. 


Finally, the question of drafting and 
codification. In the ultimate analysis, 

laws can be no better than their 

wording. If “the apparel oft proclaims the 
man’, all the more so does the style 
proclaim the statute. To simplify the law, to 
make it more readily understandable 

and to bringit home to the people — this has 
always been our aim. Consistently 

with that aim we have tried — e.g. in drafting 
our Code of Evidence, in our draft 
legislative recommendations, and in our 
forthcoming draft on theft and fraud 

— to write in simple, straightforward 
language. We also issued a study 

paper on codification in which the 
fundamental problem of civil law codification 
in a common law context was examined. 
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The civil law approach, resting as it does on 
a more theoretical foundation, may 

be ideally attractive. How far it can be 
incorporated in practice in a legal 

system chiefly oriented towards common law 
is a question needing much more 
exploration. Meanwhile, whether through 
civil law-type codification or through other 
means, we have to fight against legal 
obscurity, complexity and confusion — all 
hurdles of law reform. It is of course 

a continuing struggle. This is a relay race 
without a finishing post. 
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RESEARCH PROGRAM 
L.R.C. — Canada (Bilingual, English and French) 8% x 11 in., 21 pages eac 
language. March 1972. Cat. No. J31-1/1. 


ANNUAL REPORT 1971-72 
L.R.C. — Canada (Bilingual, English and French) 8% x 11 in., 26 pages both 
languages. August 1972. Cat. No. J31-1972. 


ANNUAL REPORT 1972-73 
L.R.C. — Canada (Bilingual, English and French) 8% x 11 in., 40 pages (Eng 
38 pages (French). August 1973. Cat. No. J31-1973. 


ANNUAL REPORT 1973-74 
L.R.C. — Canada (Bilingual, English and French) 8% x 11 in., 18 pages ie 
21 pages (French). August 1974. Cat. No. J31-1974. 


_ ANNUAL REPORT 1974-74 


L.R.C. — Canada (Bilingual, English and French) 8% x 11in., 
31 pages (English), 35 pages (French). August 1975. Cat. No. 'J31-1975, 4 


ANNUAL REPORT 1975-76 
L.R.C. — Canada (Bilingual, English and French) 8% x 11 in., 
31 pages (English), 31 pages (French). August 1976. Cat. No. J31-1976. 
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L.R.C. — Canada (Bilingual, English and French) 8% x 11 in., 
65 pages (English), 86 pages (French). August 1972 (Second printing). 
Cat. No. J32-3/ 1. 


EVIDENCE — 
5. COMPELLABILITY OF THE ACCUSED AND THE ADMISSIBILITY OF 
HIS STATEMENTS 
L.R.C. — Canada (Bilingual, English and French) 8% x 11 in., 
42 pages (English), 48 pages (French). January, 1973. Cat. No. d32-3/ 2, 
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*Out ar print. 
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. EVIDENCE — 


11. CORROBORATION 
L.R.C. — Canada (Bilingual, English and French) 8% x 11 in., 19 pages in both 
languages. June 1975. Cat. No. J31-7/1974. 


. EVIDENCE — 
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26 pages (English), 28 pages (French). June 1975. Cat. No. J82- 3/ 12-1975. 
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L.R.C. — Canada (Bilingual, English and French) 8% x 11 in., 


- 116 pages (English), 126 pages (French). December 1974. 
~ Cat. No. J31-6/1974. 
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L.R.C. — Canada (Bilingual, English and French) 8% x 11 in., 
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L.RC. — Canada (Bilingual, English and French) 8% x 11 in 


- 28 pages (English), 29 pages (French). August 1973. Cat. No. J31- 10/1975 
- CRIMINAL LAW — OBSCENITY 
L. 


R.C. — Canada (Bilingual, English and French) $% x 11 in., 


- 81 pages ely, | 87 pages (French). July 1974 (second printing). 
Cat No. J31-273° 


: CRIMINAL LAW — _ GENERAL PRINCIPLES —FITNESS TO STAND TRIAL 


L.R.C. — Canada (Bilingual, English and French) 8 x 1) in 


_ 57 pages (English), 65 pages (French). May 1973. Cat. No. 131- 11/1975. 


. TOWARDS A CODIFICATION OF CANADIAN CRIMINAL LAW 
-_L.R.C. — Canada (Bilingual, English and French) 6% x 9% in 
| «56 pages (English), 67 pages (French). April 1976. Cat. No. Jal. 20/19/56. 


2. Es LAW — ENFORCEMENT OF MAINTENANCE ORDERS 


3 
"STRICT LIABILITY 


Li KC = Canada (Bilingual, English and French) 6% x 9% in 


] pa 2 ee PS pages (French). April 1976. Cat. No. 331- 27/1976. 


ng oper’ 


: S WORKING PAPER 1 — _THE FAMILY COURT 
__L.R.C. — Canada (Bilingual, English and French) 6% x 9% in., 


55 pages (English), 57 pages (French). January 1974. 
Cat. No. J31- -1/1974. 


WORKING PAPER 2 — CRIMINAL LAW — MEANING OF GUILT — 


L.R.C. — Canada (Bilingual, English and French) 6% x 9% in., 
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he 
Law Reform 
Commission 
of Canada 


Chapter 1 


The Commission’s 
Mandate 


The Law Reform Commission of 
Canada is an ongoing Commission 
established by the Law Reform 
Commission Act, chapter 64 of the 
1969-70 Statutes of Canada, as 
amended by chapter 40 of the 1975 
Statutes of Canada. It is, by statute, to 
consist of a Chairman, Vice-Chairman 
and three other members, appointed 
by the Governor-in-Council on 
recommendation of the Minister. 


The objects of the Commission, 
as established for it by Parliament, 
are: 


“to study and keep under review 
on acontinuing and systematic 
basis the statutes and other laws 
comprising the laws of Canada 
with a view to making 
recommendations for their 
improvement, modernization and 
reform, including, without limiting 
the generality of the foregoing, 


(a) the removal of 
anachronisms and anomalies in 
the law; 


(b) the reflection in and by the 
law of the distinctive concepts 
and institutions of the common 
law and civil law legal systems 
in Canada, and the 
reconciliation of differences 
and discrepancies in the 
expression and application of 
the law arising out of the 
differences in those concepts 
and institutions; 


(c) the elimination of obsolete 
laws; and 


(d) the development of new 
approaches to and new 
concepts of the law in keeping 
with and responsive to the 
changing needs, of modern 
Canadian society and of 
individual members of that 
society.” 


The Commission is empowered 
by Parliament to initiate and carry out 
any studies and research of a legal 
nature as it deems necessary for the 
proper discharge of its functions, 
including studies and research 
relating to the laws, legal systems and 
institutions of other jurisdictions, 
whether in Canada or abroad. 


Before making recommendations 
with respect to particular laws or 
branches of the law, the Commission 
is required by Parliament to submit a 
detailed program of studies on such 
laws and branches of the law to the 
Minister for approval. 


Where appropriate, the 
Commission is authorized and 
required to call on any department, 
branch or agency of the Government 
of Canada to provide, and every such 
department, branch or agency has a 
statutory obligation to furnish to the 
Commission, all technical and other 
information, advice and assistance as 
may be necessary for the proper 
discharge of its functions. 


The Commission is empowered, 
with the concurrence of the Minister, 
to co-ordinate its work with and to 
make recommendations respecting 
the improvement, modernization or 
reform of any laws or branches of the 
law to any department, branch or 
agency of the Government of Canada. 


Again with the concurrence of the 
Minister, where the object is either 
directly or indirectly the improvement, 
modernization and reform of any law 
of Canada, the Commission is 
empowered to initiate joint projects 
with any other law reform 
commission, agency or body anywhere 
in the world. 


The Commission 


During the period covered by this 
Report, the Commissioners were: 


The Honourable 
Antonio Lamer, 
Justice of the 
Superior Court of 
Quebec, 


Vice-Chairman The Honourable 
John C. Bouck, 
Justice of the 
Supreme Court of 
British Columbia, 

Commissioners Dr. Gérard V. 
La Forest, Q.C., of 
the New 
Brunswick Bar, 
Mr. Jean-Louis 
Baudouin, of the 
Quebec Bar. 


Chairman 


The Secretary to the Commission 
is Mr. Jean Cété. 


Mr. Justice Bouck, the Vice- 
Chairman, returned to his duties as a 
Justice of the Supreme Court of 
British Columbia in the spring of 1977. 
We thank him for his contribution to 
the Commission and wish him every 
success in the future. 


After the period covered by this 


report, but before its submission to 
the Minister of Justice, Francis C. 


rman of the Manitoba Law Reform 
mission, was appointed as Vice- 
an of this Commission, and has 
imed his new duties in Ottawa. 


Chapter 2 


‘he Criminal Law The Dimensions of the 
d Problem 
in 
-rocedure Project Canadian Criminal Law — a term 


in which, for present purposes, we 
include criminal procedure — 
generally represents the common law 
of crimes as it existed in England 
towards the end of the nineteenth 
century. This product of seven 
centuries of judicial lawmaking was 
arranged into a legislative form in 
Canada in 1893, which was largely 
copied from earlier unsuccessful 
attempts in England to organize that 
country’s decisional law of crimes into 
some more understandable form. The 
present century has seen a number of 
amendments to the original Criminal 
Code, and a general reorganization of 
the Code in 1955. It remains, however, 
an instrument with all the strengths 
and all the weaknesses of a law of 
crimes that stretches back in history 
to the first attempts of a feudal 
society to substitute public sanctions 
for private vengeance. 


Most of its rules have been 
repeatedly subjected to exhaustive 
analysis and interpretation in the trial 
(and appeal) process. This process, 
refined as it has become, can in fact 
determine, with a high degree of 
precision, just what behaviour the 
criminal law seeks to proscribe and 
how to identify offenders. This 
process, however, is neither intended 
nor adapted to deal with the questions 
of why we make certain behaviour 
subject to criminal sanctions or what 
we hope to achieve by doing so. 
These matters, involving the overall 
integration of the criminal law into 
society and its institutions, are to be 
determined by Parliament. 


Our criminal trial process is one 
in which the most exquisitely refined 
legal abstractions, combined with a 
highly-sophisticated system of 
fact-finding, and regularly reviewed by 
some of the best minds in Canada, 
rests on a foundation containing an 
unacceptably high proportion of 
unscientific and sometimes 
demonstrably untrue assumptions, 
unresolved conflicts between 
mutually-exclusive concepts and a 
strong streak of vengeance. Most of 
these unsatisfactory areas came into 
the criminal law as part of the 
conventional wisdom of society as it 
existed in centuries past. They remain 
implicit in the rules and general part 
of this body of law partially because 
Canada’s criminal law legislation, not 
being a true code, is treated (as we 
have previously pointed out) as 
“merely common law in writing’. This 
keeps the Criminal Code 
“subordinated ... to the 
jurisprudential sources of the common 
law’? — sources which reflect not only 
much that is of unquestioned and 
enduring value, but also some 
elements of the common law that 
require modification. Generally, the 
authority and meaning of the Criminal 
Code are treated as deriving from its 
common law origins rather than from 
its status as a product of the 
sovereign national institutions of 
Canada. 


In addition, of course, much of 
what is inappropriate in the common 
law roots of the Criminal Code is 
simply accepted as being of continued 
validity through the operation of a 
judicial philosophy that holds, with 
almost no basis in fact, that 
Parliament will be actively engaged in 
the ongoing review and revision of 
obsolescent structural and conceptual 
elements of our law. At the 


Commission, we have undertaken to 
bridge this gap between the judicial 
process, where difficulties with the 
special and general parts of the 
criminal law become apparent, and, 
the legislative process, where 
correction or improvement must take 
place. 


Criminal law reform involves 
examining and analyzing the special 
and general parts of this body of law 
in a context which goes beyond “‘the 
four corners of the Act’. The Crimina 
Code is not a self-contained legal 
instrument that exists, or can be 
successfully reformed, in isolation. 
Rather it is simply a fragment of a 
much larger body of criminal law, 
which in turn is only one element of 
complex and interrelated system of 
criminal justice. The aims and 
purposes of the criminal justice 
system, not having been subjected tc 
any coherent common law judicial 
policy development, are not stated in 
the Criminal Code or, for that matter, 
in any other place. At the risk of 
repetition, a fundamental political 
assumption of the Canadian system « 
jurisprudence is that this task is to b 
accomplished by Parliament, and by 
governments responsible to 
Parliament — not by the judiciary. 


The functioning of the criminal 
justice system is consequently 
uneven, often ineffective and 
sometimes arbitrary. The actions of 
any given element of the system (¢.9 
police, judicial authorities, legislator: 
penal institutions, the Parole Board, 
federal and provincial ministerial 
officials, etc.) often reflect policies 
that are inconsistent with the policie 
of other elements of the system, 
simply because, as the Parliamentary 
Sub-Committee on Penitentiaries 
recently pointed out, the criminal 


justice system as a whole has ‘“‘a 
fundamental absence of purpose or 
direction ...”’. Reform of the criminal 
jaw is therefore a task that involves 
the identification of the basic social 
postulates, principles and national 
goals which not only ought to be 
intrinsic to the Criminal Code, but 
which also ought to guide and co- 
ordinate the functioning of all aspects 
of the criminal justice system. 


What we are referring to is a 
criminal justice policy, which must 
exist as a foundation for any reform 
intended to be more than superficial. 
The Commission has spent several 
years developing a proposal for such a 
policy which was submitted to 
Parliament in a 1976 Report entitled 
Our Criminal Law. The future 
effectiveness of the criminal law 
reform effort in this country — an 
effort that directly involves basic 
rights to justice no less than rights to 
safety and protection for every 
Canadian — now depends upon the 
recognition and articulation of a 
Criminal justice policy by Parliament. 


These comments should not be 
interpreted as a reflection on the 
integrity of the trial process. That 
process is, however, only one element 
of the system of criminal justice. It is 
not accurate as some believe, that if 
we succeed in perfecting the already 
highly-developed safeguards of the 
trial process, which aim at preserving 
the ideals of humanity, freedom and 
justice in the enclave of the 
courtroom, we have done very much 
about ensuring that these same ideals 
will be characteristic of the system as 
a whole. Nor is it correct to assume 
that the courts have done much to 
ensure that these ideals characterize 
the non-judicial functions of the 
Criminal justice system. Most of the 


latter are perceived by current judicial 
doctrines as being sheltered from 
mandatory or court-ordered 
compliance with natural justice 
concepts because they are behind the 
aaministrative shroud of ‘‘government 
policy’. The existence of the high 
principles found in the common law 
and the Canadian Bill of Rights does 
not necessarily ensure that the 
Criminal justice system as a whole is 
consistent with the ideals that are put 
into practice daily in the criminal trial. 
Or to put it another way, trial policy 
should not be thought to be the same 
as acriminal justice policy. 


Almost all the analytical, 
intellectual and conceptual efforts of 
those who have a significant role in 
the operation of the criminal justice 
system as a whole — the judiciary, the 
legal profession, legal academics, 
legislators and governments — remain 
generally focused on the criminal trial, 
even though it is by far the best 
element of the system. The trial was a 
perfectly valid subject for most 
professional, scholarly and public 
attention during the many centuries 
when the criminal justice system was, 
for all practical purposes, the trial 
system itself. Today, while retaining 
great significance, the criminal trial is 
not necessarily the single most 
important aspect of the criminal 
justice system, but only the most 
visible. Continued nearly-exclusive 
concentration on the trial in the 
context of improvement and reform of 
the system would be a misallocation 
of energy and intellectual resources. 


It is one thing to be occupied 
with the criminal trial; it is something 
else again to be preoccupied with it. 
Our studies and analyses in this 
Project have shown that we have far 
too often pursued a course of action 


in which the process of defining 
undesirable behaviour as a crime and 
bringing offenders to trial for 
punishment has been equated with 
solving the problem represented by 
the behaviour. This equation tends to 
define the elimination of crime as an 
end in itself. The corollary to this is 
the consequent belief that the more 
crimes and regulated behaviour we 
have, and the higher our conviction 
rates, the more effective we are in 
achieving our collective social goals. 


As acentral theme of the 
Criminal Law Project we have 
suggested that this increasing resort 
to the criminal law be checked and 
replaced by a conscious adoption ofa 
policy of restraint in the use of the 
criminal law. To slow down the 
number of new offences created 
annually by Parliament would not, in 
and of itself, constitute much of a 
contribution. No one quarrels with the 
proposition that we ought not to have 
more crimes than we need. What we 
do not have in Canada, but certainly 
require, is some rational or coherent 
principles to determine the crimes we 
need and why we need them. 


The answer certainly does not lie 
in continuing along the path of a more 
intensive study of the criminal trial or 
a more exhaustive analysis of the 
detailed rules in the Criminal Code, 
although both have their place in the 
reform process. Nor can it be found in 
the body of decisional law. These 
alternatives lead to the inaccurate 
conclusion that the criminal law is one 
of society’s ends, rather than a means 
to the ends we desire. 


As this Commission has already 
stated in a prior Report to Parliament, 
the elimination of crime is important 
but not an end in itself. Rather it is 


only one method of attaining the 
higher goals of maximizing human 
freedom in a democratic state. We 
reiterate this principle as an 
appropriate starting point from which 
to consider our national approach to 
the problems of crime and criminality 
The development and articulation of 
some common understanding about 
the relationship between the exercise 
and enforcement of the sovereign 
power of Parliament over criminal law 
and the purposes of society, is 
essential to the just, rational and 
effective use of that power. We are 
convinced that any public debate on 
criminal law, criminal procedure and 
the functioning of the criminal justice 
system as a whole, would illustrate 
not only why the system does not 
function as well as it could, but also 
how we have often in the past put 
significant elements of these higher 
goals beyond our grasp through the 
lack of a clear articulation and 
effective enforcement of guiding 
principles. In addition, such a debate 
would force us to confront the 
contradictions between what we say 
we believe in and what we actually dc 
and to decide for ourselves as a 
nation where we want to go, how we 
want to get there, and what sort of 
legislative and judicial actions are 
appropriate or legitimate. 


The Foundations 
of Reform: Prior Work 
by the Commission 


The magnitude and number of 
unresolved basic policy problems in 
criminal law led the Commission to fr 
examine and put forward preliminary 
proposals in a number of areas that 
are “‘law’’ in its most fundamental an' 
powerful sense: the authoritative 
starting points for legal reasoning. 


The meaning of ‘“‘guilt’’? was one such 
ea. All agree that the guilty must be 
yunished. Judging from the elastic 
concept of guilt employed in federal 
aw, however, it is apparent that we 
ye not very clear on who the guilty 
ie. In a very large number of cases, 
arliaments and governments have 
ibandoned the traditional criminal law 
listinction between guilt and 
nnocence, and have created offences 
hat do not specify that the Crown 
nust prove the principal element of 
Juilt in the definition of crime known 
o the common law — that is, the 
ameworthiness, subjective moral 
ault, culpability or guilty mind that 

he law calls the element of ‘““mens 
ea’. While most of these so-called 
strict liability” offences are scattered 
hrough the federal statutes, not a few 
ire in the Criminal Code itself. 


The Commission is of the view 
hat a just and civilized system of 
riminal law must, as a minimum 
standard, operate on the basis of a 
rinciple that says “‘guilt is necessary 
efore punishment” rather than 
‘punishment is necessary regardless 
)f guilt’”’. Unfortunately, the latter 
ather than the former too often 
epresents the approach taken in 
ederal statutes creating offences. 


Accordingly we have suggested, 
is a basic reform, that Parliament 
idopt a policy of dividing offences 
nto “real crimes’’ — murder, rape, 
issault, theft and the like on one hand 
— and regulatory offences on the 
ther. Only the former would be 
Ontained in a revised Criminal Code. 
:very Code offence would require 
roof, unless otherwise expressly 
itated, of one of the classic 
Nanifestations of mens rea: intention, 
‘nowledge, recklessness or 
legligence. As well, imprisonment 


| ahem =, 


... to slow down the 


number of offences created 


annually by Parliament 
would not constitute much 
of a contribution... 
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would be reserved for the real crimes 
in the new Code. This is itself a 
significant departure from the present 
lawmaking practice. Imprisonment isa 
possibility in over 70% of the 20,000 
offences that do not specify that the 
Crown must prove mens rea. 


In deciding whether to classify 
proscribed behaviour as a “crime” — 
that is, as something to be included in 
a revised Criminal Code rather than as 
a regulatory offence — the 
Commission proposed thai Parliament 
adopt the concept that crimes violate 
fundamental rules, constitute wrongs 
of greater generality and involve harm 
of a far more obvious kind than 
“offences”. This would seem to be 
self-evident to anyone unless he or 
she happened to look in the Criminal 
Code. There, the most serious and 
destructive forms of anti-social 
behaviour are juxtaposed with a 
number of offences that are minor — 
for example, gambling on a public 
conveyance or pulling a water skier 
without someone facing backward in 
the boat. An objective examination of 
the Code indicates that Canada has 
trivialized the real significance of 
crime and downgraded the criminal 
law’s powers of stigmatization, 
denunciation and social control by 
over-reaction to petty forms of social 
deviance. It is not possible to avoid 
the conclusion that we have no very 
clear purpose guiding the legislative 
use of the criminal law power and 
simply apply it in a random and 
arbitrary fashion. 


The Commission therefore 
considered the problem of what 
behaviour ought to be regulated by 
the criminal law in the first place, and 
what ought to be left to other forms of 
social control. This is the crucial issue 
of the limits of the criminal law. Drug 


offences, obscenity, some sexual 
offences, the whole general area of 
“victimless crimes” and the official 
enforcement of morality all raise 
serious questions about the proper 
limits of the criminal law. Our analysi: 
of these issues has led us to suggest 
principles that, when applied by 
Parliament, would result in some 
major changes in the profile of 
criminal law and the focus of the 
criminal justice system. Among the 
consequences would be a shift in 
police priorities toward increased 
protection of the public against 
violence and other forms of real crime 
removing tens of thousands of 
inappropriate prosecutions from the 
crowded dockets of Canadian crimina 
courts; and lessening the pressures 
on our badly overcrowded jails, 
penitentiaries and facilities and 
services associated with the 
correctional system. As we have 
explained in greater detail elsewhere, 
this does not mean that these forms 
of behaviour would necessarily 
become unregulated, but only that 
other and more appropriate forms of 
social controls could be used to deal 
with them. 


Underlying all these issues is 
something that confronts Parliament 
with a fundamental policy choice. Thi 
is whether we ought to have a crimin 
justice system that responds to 
antisocial acts because they are 
harmful rather than one that views 
guilt as a necessary element of 
criminal responsibility. A system of 
strict liability offences that does not 
require the Crown to prove criminal 
intent is an example of the former, 
since it does not require proof of gui 
The Commission concluded that, as « 
general principle, guilt should be the 
fundamental determinant of criminali 
in Canadian law. We accordingly 


yroposed, as a parallel measure to the 
ecommendation that mens rea be a 
equirement for real crimes, that every 
egulatory offence, unless Parliament 
Jecided specifically to the contrary, 
should be subject to the defence of 
roof of due diligence by the accused. 


The Commission has also devoted 
substantial time and resources toa 
1umber of procedural issues. The law 
)f evidence was a major undertaking 
hat required many years between 
nitial studies and the Report to 
-arliament made in the spring of 1976. 
The Commission proposed and 
jrafted an Evidence Code. The object 
vas to design a body of legislation 
ontaining all rules and governing 
soncepts of the law rather than 
superimposing a number of revised or 
slarified rules onto the thousands of 
udicial decisions that would continue 
0 comprise the law of evidence. 


In another procedural area the 
commission has studied the 
inresolved problem of the conflict 
setween the need for judicial control 
»f the processes of court and political 
control over many uses — and largely 
llusory political responsibility for 
abuses — of police and Crown 
authority. This is a fundamental 
oroblem that requires a clear and just 
solution. The Commission has worked 
Dut and suggested several detailed. 
neasures that are consistent with the 
drinciple of political control, but do 
1ot interfere with the independence, 
autonomy and effective control of the 
residing judge. 


There are several other procedural 
areas where substantial improvements 
should be made. Of particular 
Mportance are the provision of Crown 
liscovery in criminal cases and the 
treation of some realistic link between 
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the sentencing or disposition process 
and the aims and purposes of the 
Criminal law. The pros and cons of a 
Crown discovery system have been 
thoroughly discussed with Crown 
attorneys, representatives of the 
judiciary and the defence bar. The 
Commission worked out a detailed 
discovery proposal and published it, 
and is now in the process of preparing 
a Report to Parliament on this topic. 


With respect to sentences and 
dispositions, Parliament has been 
furnished with a Report stating the 
general and special principles that 
should apply (a task which necessarily 
involved development and 
recommendation of a policy on the 
purposes of imprisonment), together 
with a detailed series of 
recommendations on specific 
administrative and legislative changes 
necessary to carry the principles into 
effect. 


Some of the Commission’s work 
on mental disorder and the criminal 
law, with particular reference to the 
disposition of mentally disordered 
offenders, was also translated into 
proposals for action in that Report. In 
addition the Report incorporates the 
results of the Commission’s years of 
study (and experience with in the East 
York Project) of the concept of 
diversion as an alternate criminal law 
disposition. 


Implementation of this Report 
would result in the application of 
common principles to both the trial 
and the disposition phases of the 
criminal justice system, the need for 
which was again recently indicated by 
the findings and Report of the 
Parliamentary Sub-Committee on 
Penitentiaries. 
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... historical vestiges of a 


common law that could 
and often did hang men 
and women for minor 
thefis... 


These are only some examples of 
the work of a Project that is 
undertaking a full and comprehensive 
look at Canadian criminal law. The 
details are to be found in 
approximately thirty volumes of 
studies, analyses and proposals that 
deal with various aspects of the 
criminal law and criminal justice 
system. These are listed in the 
appendices to this Report. 


Work during the Past Yea 


Work continues on a broad front 
in the criminal law area, as follows: 


1. Theft and Fraud 


The Commission has made a 
thorough background study of the 
related topics of theft and fraud. This 
paper exhaustively canvasses the 
historical antecedents of theft and 
fraud and the present state of 
Canadian law relating to property 
offences, and contains proposals for 
reform. Detailed work is now being 
done in this area on the development 
of new rules and concepts that will 
protect values associated with 
ownership or possession of property. 
Many of the difficulties in the presen’ 
law are historical vestiges of the 
countless attempts to devise and use 
technicalities to ameliorate the 
incredible harshness and brutal 
repression of a common law that 
could and often did hang men and 
women for minor thefts. Further 
complexity was added over the 
centuries when theft — a fairly 
restricted crime — was extended in 
order to cover other forms of 
dishonesty. The Commission proposé 
a system of legal protection against 
dishonest conduct or dealing that is 


ses 


clear and effective, and free from the 
wide range of what are now 
essentially arbitrary distinctions 
associated with the old common law 
property offences. 


During the period covered by this 
Report the Commission substantially 
completed (1) a case law analysis of 
theft, fraud and false pretences; (2) an 
historical analysis of the evolution of 
our present law; and (3) a Working 
Paper, containing a draft statute, on 
Theft and Fraud. All were published 
during the fall of 1977. 


2. Contempt of Court and Offences 
Against the Administration of 
Justice 


This is a complex area involving 
not only such issues as historical and 
traditional concepts of judicial 
authority and unresolved questions of 
basic fairness and due process of law 
but also some difficult matters with a 
substantial socioeconomic and political 
content, such as the use of contempt 
powers in enforcing injunctions in 
labour relations cases. 


Few answers to these problems 
can be confined within the tidy, if 
misleading, category of ‘‘legal’’, since 
any proposal, whether to continue 
existing practices or to develop new 
ones, represents a choice among 
competing public, social and 
individual interests. A major concern 
is, therefore, the development of 
concepts and rules for contempt of 
court that are appropriate for today. 


___ The Commission’s efforts to 
identify, analyze and articulate 
detailed solutions to the range of 


Problems embraced by the topic 
| 
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“contempt of court’ has been 
materially assisted by a task force of 
judges and lawyers. We are grateful 
for the time, experience and expertise 
that they have freely devoted to the 
public interest in this matter. 


An extensive background paper 
on contempt of court was prepared 
and during the year the Commission 
substantially completed a detailed 
Working Paper, containing preliminary 


proposals, published in the fall of 1977. 


The second phase of this work 
involves a number of specific offences 
in the Criminal Code collected under 
the heading ‘“‘offences against the 
administration of justice’. This 
includes such things as perjury, 
bribery of officers, breach of trust by 
public officers and so on. Studies in 
this area have now been undertaken. 


3. Sexual Offences 


This is an area of law in which 
emotional, moral and ideological views 
meet in aclash that produces 
considerable heat but not much light. 
The older case law, which has 
profoundly influenced present legal 
rules as well as police and 
imprisonment practices elsewhere in 
the criminal justice system, exhibits 
an extraordinary vagueness and 
circumspection respecting sexual 
conduct that inhibited the analytical 
processes usually associated with 
judicial reasoning in criminal cases. A 
number of inarticulate major premises 
have worked their way into this area of 
the law that are still implied, although 
seldom acknowledged, in the 
elements of many offences and the 
procedure that surrounds their proof. 
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The ordeals and ambiguities that 
characterize many sexual offence 
trials still bear the imprint of the rule 
that once prescribed death as a 
suitable penalty for offenders. This 
part of the law also requires careful 
consideration because it reflects 
attitudes towards sexuality from past 
periods in history that are seen by 
many as inappropriate today. 


What the criminal law ought to 
do, and the way in which it and its 
associated processes should treat 
offenders and victims in sexual 
offence cases can, in Our view, no 
longer be justified on the basis of an 
“everybody knows” philosophy. 
Accordingly the Commission, in 
association with the Clarke Institute of 
Psychiatry, has undertaken studies to 
obtain empirical data on the nature of 
sexual offences and their perpetrators. 
These studies are at present being 
analyzed in order to identify the 
fundamental issues that must be 
determined and reflected as policies 
in our criminal law. Sexual offence 
laws speak to a number of interests 
that must be identified, weighed and 
reflected in the content and 
procedures of a reformed body of law: 
protection against violence or 
exploitation, protection of children, 
protection of autonomy and personal 
integrity, and the question of the 
enforcement of an official morality. 
There are many more. 


Value judgments and moral 
choices will inevitably be involved in 
the reform proposals. In every case we 
will endeavour to make these apparent 
so that the legislative and public 
debate can focus on the true nature of 
the issues that must be decided. 


The topics covered in this part of 
the Criminal Law Project are: 


Rape 

Attempted rape 

Indecent assault on a female 

indecent assault on a male 

Sexual intercourse with a female 
under 14 

Sexual intercourse with a female 
between 14 and 16 

Sexual intercourse with the 
feeble-minded 

Sexual intercourse with a step- 
daughter, foster daughter or 
female ward 

Seduction of a previously chaste 
female under 21 

Seduction of a previously chaste 
female between 16 and 18 

Seduction under promise of 
marriage 

Seduction of female passengers 
on board vessels 

Incest 

Buggery 

Bestiality 

Offences tending to corrupt 
public morals 

Gross indecency 

Obscenity 


The Commission has prepared an 
exhaustive case law study of all 
sexual offences. In addition, a first 
draft of a Working Paper on sexual 
offences was completed during the 
year and is being given limited 
circulation for comment and criticism. 
We anticipate publication early in 
1978. 


4. Criminal Law — 
The General Part 


This study deals with the 
principles, concept and philosophy of 
the criminal law. Despite the doctrine 


of supremacy of Parliament, it is an 
unquestionable fact that the general 
part of the criminal law — or, put 
another way, the common law 
philosophy of crime — is of 

paramount authority in Canadian 
criminal courts. Regardless of the 
specific content of rules prescribed by 
Parliament in the Criminal Code, their 
scope, meaning and application are 
invariably determined by the basic 
premises Of criminal law in the general 
part. 


An object of this study is to 
determine the effect of the general 
part on the rules and procedures of 
the criminal law and to consider 
whether the results it conduces to are 
what we wish to achieve. Much of the 
general part represents some of the 
great legal ideals of western 
civilization. It is important to ensure 
that we succeed in living up to these 
ideals. In other areas, however, the 
general part has neither very much to 
do with idealism, nor for that matter, 
with the expressed intentions of the 
Parliament of Canada, and may 
impede legislative attempts to replace 
obsolete rules with more 
contemporary doctrines. 


In other words, the general part of 
the criminal law is like an architect’s 
plan that we received intact from 
England. Like other designs from past 
centuries it contains a certain majesty, 
space and grandeur that modern 
construction, emphasizing efficiency 

and cost-effectiveness, sometimes, to 
our detriment and impoverishment of 

| Spirit, lacks. But it is also true that 
architects from earlier centuries could 
‘not always foresee all the uses to 
which their designs would be put and 
the best they could do, within their 
more limited horizons, is insufficient 
today. 


If the future Canadian criminal 
law is to be governed by a philosophy 
— which is an essential requirement 
for any civilized body of law — we 
believe that it must be one of our 
choosing. Simply retaining what was 
developed at an earlier time ina 
different country according to social, 
political and economic doctrines that 
do not necessarily coincide with our 
own has already led to difficulties in 
Canadian criminal law, and will 
inevitably lead to more. No doubt 
most axioms of criminal law chosen 
today would correspond with those of 
the English common law, and some 
would re-emphasize old principles that 
we do not always honour. Others, 
however, almost certainly need to be 
changed. It is important to respect the 
past, but only to the extent that it 
proves to have been wise enough to 
help us deal with the future. 


The end of research in this area is 
to reformulate and codify the general 
part of the criminal law. This is an 
ambitious undertaking but the 
Commission intends to give it the 
time it deserves. The study will 
include: 


The structure of the Criminal 
Code 

Principles of liability 

Participation in crime 

Incomplete crimes 

Defences 


We hope to complete a 
substantial amount of the basic 
research during the forthcoming year. 


5. Pre-Trial Procedure 


The Commission’s work in this 
area is aimed at the eventual 
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production of a comprehensive Code 
of Criminal Procedure. This is a large 
task that has been approached 
through a combination of traditional 
legal research, continuing outside 
consultation and a considerable 
amount of statistical and field data 
collection and analysis. A substantial 
amount of work has been done in four 
main areas: plea bargaining, 
extraordinary remedies, pre-trial 
discovery and police powers of arrest, 
search and seizure. 


Several internal studies have been 
prepared and submitted to a task 
force established by the Commission 
composed of fifteen key 
representatives of the police, the 
Crown and defence bars and the 
judiciary. The views of this group, 
studies and on-site analyses of 
procedural developments in other 
jurisdictions, and the results of 
returns from an extensive program 
surveying pre-trial practices of Crown 
attorneys and defence counsel have 
all been used to modify and improve 
initial concepts and to provide a 
valuable experiential base for the 
continuing development of an 
improved pre-trial procedural system. 
In addition, the Commission has 
regularly gone out to seek the 
counsel, individually and in groups, of 
judges, lawyers, police and court 
officials on a number of specific 
issues. This has included meetings 
with a committee of the Canadian Bar 
Association and representatives of the 
National Association of Crown 
Attorneys. 


Also under this head is the 
Commission’s analysis of police 
investigation through pre-trial 
interrogation of suspects and the 
related evidentiary implications at 


trial. Some aspects of this subject 
have already been considered by the 
Commission in the context of the 
Evidence Project. However, recurring 
problems and subsequent public 
developments (such as the Report of 
the Royal Commission into 
Metropolitan Toronto Police Force 
Practices and the hearings of the 
Quebec Police Commission in relation 
to ‘‘organized crime’’) have added new 
dimensions to the subject area. As a 
result, a comprehensive examination 
and analysis has been undertaken of 
all aspects of criminal investigation 
and trial procedure (including the 
interrelationship of these stages) that 
could be said to be relevant to the 
concept of “‘self-incrimination”’ in its 
broadest sense. 


Some of the Commission’s 
procedural work involves 
federal-provincial co-operation, liaison 
and co-ordination. The reform process 
has therefore included the preparatior 
of materials for national consultations 
among the Attorneys-General of the 
provinces and the federal Minister of 
Justice. 


During the year the Commission 
drew together the results from severa 
major areas of its research program 
and presented them for discussion at 
its National Symposium on Pre-Trial 
Procedure. Several hundred judges, 
police representatives, federal and 
provincial officials, Crown and 
defence counsel and members of the 
public met at the Conference Centre 
in Ottawa in an intensive two-day 
meeting to consider and evaluate the 
important and complex problems in 
this area, to exchange views and to 
criticize and help refine the 
Commission’s program of pre-trial 
procedural reform. 


With the Commission’s work as 
the catalyst, this Symposium provided 
a unique occasion for a structured 
focus of experience on reform issues. 
It gave the principal operators of the 
pre-trial and trial elements of the 
criminal justice system in Canada the 
opportunity to hear and confront each 
other’s opinions and those of the 
public as well. The Symposium 
furnished the Commission with much 
valuable information from a broad 
spectrum of public, legal and other 
professional experience and made a 
significant contribution to the 
continued development of our reform 
program. 


Many interests compete for 
recognition, advancement or 
pre-eminence in the area of procedure 
in criminal cases. Reform, if it is to be 
adequate, therefore requires 
discussion and debate, and the 
thorough ventilation of views, 
sometimes conflicting, of those who 
speak with the authority of experts on 
the issues. 


A draft report is at present being 
considered by the Commission that 
we hope will be submitted for tabling 
in Parliament early in 1978. 


6. The Jury 


The Commission has undertaken 
a broad program of research on the 
Criminal jury. Although the jury is the 
foundation of our legal system, and 
one of the oldest and most respected 
instruments of justice in the world, 
very little is known about its actual 
Operation. While the jury will clearly 
remain axiomatic in our criminal law, 
there are, nonetheless, things that 
May need reform in order to 


... production ofa 
comprehensive Code of 
Criminal Procedure... 
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strengthen and improve a system of 
law and procedure based on the jury. 
In addition, there are several important 
traditional understandings concerning 
the jury system, not expressly spelled 
out in particular rules of law, that 
should be clearly defined and made 
explicit rather than left implicit, lest 
they become jurisprudential casualties 
of the litigation process. 


The Commission is also 
considering whether various aspects 
of substantive criminal law and 
procedure that have developed in 
Canada are the best we can do to 
ensure that the jury reaches the truth 
when it retires for its secret 
deliberations. Judges instruct juries 
on the law. Some areas of law have 
grown to be so complex that even 
legal experts disagree on their 
meaning. How well juries understand 
such instructions is vital to ensure 
that justice is done according to law. 
This issue has significant implications 
for the whole problem of how to make 
law intelligible to the public in 
general, as well as to jurors in 
particular. 


Other issues involve such matters 
as whether judges should be 
permitted to comment on the evidence 
to jurors, whether jurors should be 
allowed to take notes, whether 
exhibits should be permitted in jury 
deliberating rooms and whether jurors 
should be allowed to view the scene 
of acrime. It is also important to 
examine the way in which jurors are 
selected and the adequacy of the 
ways in which the law allows jurors to 
be challenged and screened for 
possible interest or bias. 


The most effective research into 
these and other matters relevant to 


the jury cannot be done in law 
libraries, and adequate reform require: 
more than intuition. We have 
accordingly undertaken a number of 
studies in order to gain empirical 
knowledge about juries and how they 
function. With the aid of 
psychologists and experts in group 
dynamics we have conducted a 
number of jury simulations to test 
such things as how jury size affects 
deliberations and how the unanimity 
requirement affects results. The 
Commission has sought certain publi 
views on the jury through a national 
Gallup poll. We have also done 
surveys among former jurors, as well 
as surveys that sought the views of 
every Canadian judge who is 
authorized to preside over a jury trial. 


Results from these and other 
data-gathering efforts have been 
combined with traditional legal 
research and presented to our 
Advisory Committee on the Jury, 
composed of judges, lawyers and 
academics who are interested in 
finding appropriate solutions to 
jury-related issues. Before the first 
published studies are presented to 
Parliament and the public, probably 
within a year, it is our intention that 
they will have been reviewed, 
evaluated and improved by the 
attentions of some of the outstandinc 
legal minds in Canada. An institution 
such as the jury deserves no less. 


7. Pre-Sentence Hearings 


The purpose of the pre-sentence 
hearing study is to develop rules of 
procedure and evidence at such 
hearings that would support the 
recommendations contained in the 
Commission Report to Parliament on 


Nispositions and Sentencing in the 
Criminal Process. 


Preliminary studies have been 
yrepared which consider the ways in 
which this purpose can be 
accomplished. A basic question is 
when should a formal pre-sentence 
hearing be held. Another factor is 
ensuring that efficient use is made of 
court time — something that can be 
done by providing for either written or 
oral pre-hearing discovery. These are 
matters that may best be left to the 
decision of the presiding judge in 
each case. The Commission is also 
developing appropriate procedures to 
bring the circumstances of the 
offence and circumstances extraneous 
to the offence that are also relevant 
before the sentencing court, while 
ensuring that the convicted person is 
treated fairly. In view of the fact that 
the accused has then been found 
guilty and is dealt with by a judge 
alone, the Commission is examining 
possible modifications of the trial 
rules of evidence at a pre-sentence 
hearing. We are also considering the 
role in the sentencing process of the 
accused, the victim, and counsel. 


This work is intended to ensure 
that the criminal process gives the 
necessary emphasis to the 
Significance of the disposition or 
sentencing phase of the trial. It also 
focuses on the existing case law in 
this area, which in some areas Is 
unclear or obscure. 


Extensive consultations have 
indicated to us the danger of making 
this procedure too cumbersome. We 
have received many helpful comments 
in this area, and as a result are 
Carefully examining our preliminary 
concepts with a view to their 


modification. 


Reports 


The Commission has prepared 
and submitted two Reports to date in 
the criminal law field containing a 
number of policy, legislative and 
administrative recommendations. 
These are: 


— Report on Dispositions and 
Sentences in the Criminal 
Process, January, 1976, 


— Report on Our Criminal Law, 
March, 1976. 


Commissioners 
Responsible 


Overall direction of the Criminal 
Law Project is under Mr. Justice 
Antonio Lamer, Commission 
Chairman. Commissioner Jean-Louis 
Baudouin, Q.C. is responsible for the 
portion of the Project dealing with 
contempt of court. 
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The 
Administrative 
Law Project 


Chapter 3 


The Dimensions of the 
Problem 


The administrative process is a 
twentieth century phenomenon. 
Starting from a small number of earlier 
developments, it has, largely since the 
First World War, grown exponentially 
to a commanding presence among the 
instruments of our present system of 
government. It cuts across the three 
classic divisions of state authority, 
providing a new mode for the exercise 
of executive, legislative and judicial 
functions. Because the administrative 
process is a vehicle for the exercise of 
state power, it has long been 
recognized that it ought to be 
amenable to reasonable controls in 
the same way as other state organs. 
The traditional controls over state 
action are many and varied and have 
been developed over the centuries as 
our system of democracy evolved. 
Thus, the Cabinet in the exercise of 
executive authority is responsible to 
the House of Commons. The use of 
legislative power is made accountable 
to the people through direct and 
universal suffrage. Judicial authority is 
exercised within the constraints of our 
system of law and judges are, by 
virtue of the independence of their 
office, insulated from the pressures of 
partisan politics. In each instance, 
well-known and sophisticated 
procedures are associated with the 
actions of each branch as it 
discharges its duties and carries out 
its public responsibilities. 


The administrative process, which 
is still growing and evolving, has not 
yet developed a similar stability or “‘in- 
depth” tradition of its own. In many 
respects, the administrative process is 
almost like a new and unique fourth 
branch of government. This being so, 
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expectations that it will or should 
behave like one of the other three 
branches are often misplaced and 
approaches to administrative law 
problems, and to their solutions, that 
borrow too heavily from received 
techniques are often less than 
successful in ensuring agency 
conformity to traditional values. 


There is a body of opinion, for 
example, that tends to the view that 
boards and tribunals should, and can 
usefully, be subjected to many of the 
same (or similar) norms that apply in 
courts of law; and to the view that if 
this is done, the administrative 
process will be generally satisfactory. 
No one disputes the proposition that 
administrative decision-making 
authority ought to be exercised fairly 
and consistently with our received 
ideals. Isolating this one function of 
the administrative process, however, 
through primary reliance on judicial 
review as a control mechanism, tends 
to characterize that process as 
essentially judicial in nature, which it 
is not. Supervision of administrative 
authorities by the courts is important, 
but not always the most appropriate or 
effective avenue through which the 
public interest in the use of the state 
power by administrative agencies can 
be expressed, and conformity to 
fundamental values assured. 


Some commentators have pointed 
out, correctly in our view, that the 
greatest need of the administrative 
system is for a practical and specific 
reform approach rather than one that 
is ideological and global. A 
comprehensive legal and empirical 
analysis of the procedures and 
practices of administrative tribunals, 
and of how they exercise their 
discretion in administering a statute 


has never been undertaken in Canada 
either federally or provincially. This 
Commission has begun an empirical 
analysis, believing it essential in any 
attempt to consider procedural and 
other broader requirements ona 
general basis. It is necessary as well 
to consider the ways in which the 
courts have responded to 
administrative tribunals. Only when 
both of these areas are fully 
understood can the actual problems 
become apparent and the search for 
realistic solutions begin. 


There are, of course, many 
less-than-satisfactory aspects of the 
administrative system that are readily 
apparent without detailed study. It is 
big, vague and lacks coherence. Even 
after all allowances are made for the 
diversity of the system, the structures 
of, and procedures used by one 
agency sometimes needlessly differ 
from other agencies, and occasionally 
its actions are not consistent with 
what it has itself done before. 
Procedures are sometimes difficult to 
ascertain and are not made available 
to the public in a useful or 
understandable form. Questions abou 
who is responsible and who is 
accountable are constantly presented 
The rights of individuals dealing with 
agencies are often unclear. Some 
elements of the system appear to 
possess excessively wide powers, 
while others may not have sufficient 
authority with which to carry out their 
public duties. The problem of 
disclosure or non-disclosure of 
information is a matter of concern, 
particularly where it may have an 
effect on the agency’s course of 
action. 


While we have now identified 
some of these problem areas, it is nol 


possible to arrive at the best solutions 
without an examination of how the 
system, and specific components of 
the system, actually work in a 
concrete and practical context. The 
Commission’s research to date 
indicates that the development of 
guidelines, probably legislative, which 
are applicable to the system asa 
whole, may be appropriate. This is a 
challenging task requiring an 
approach that would have sufficient 
scope and flexibility to embrace the 
totality and variety of the 
administrative system, but which 
would also be of immediate practical 
value. Without underestimating the 
importance of such guidelines, 
however, we believe that first priority 
for ensuring justice in the 
administrative process must be 
assigned to reform action at the 
agency level. 


This point can be illustrated by 
the Commission’s recently published 
Working Paper on Commissions of 
Inquiry. A detailed study of how these 
ad hoc tribunals actually operate, 
carried out with the assistance of a 
number of former commissioners and 
commission counsel, showed that 
there are a number of specific 
measures and procedural 
improvements that should be 
considered for these commissions in 
order to achieve a proper balance 
between fairness and efficiency. As 
we point out in the Working Paper, 
commissions of inquiry have a 
“narrow and possibly dangerous 
function’. The need to ensure that 
this function is carried out in a way 
that combines the full powers 
necessary to discharge their mandates 
with appropriate safeguards for 
persons involved in inquiries can, we 
believe, best be done by specifying in 
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advance the sorts of powers such 
commissions should have and the 
rights that should be vested in 
persons appearing before them. In our 
view, this approach is more likely to 
lead consistently to desirable results 
than a reliance on broad guidelines 
that would be enforced by way of 
occasional judicial review after 
problems had arisen. 


Permanent agencies carrying out 
specialized functions require a similar 
approach so that matters of rights, 
procedures, appeals and safeguards 
are analyzed and reformed in the 
context of the functions they are 
called upon to discharge. The 
orocedural requirements of an agency 
whose function is primarily regulatory 
will vary significantly from one that is 
primarily adjudicative. The 
Commission has undertaken a number 
of in-depth studies of permanent 
independent agencies, analyzing each 
in terms of its special responsibilities 
and duties in order to concretize 
global problems. These sorts of 
studies have never been done in 
Canada. We believe they will be of 
particular value in the development of 
a number of alternatives to the “court 
model” for agency practices and 
procedures that is, often incorrectly, 
assumed to be the major guarantee of 
administrative justice. 


Past studies of the administrative 
process have too often been of a 
purely doctrinal character. The 
Commission’s empirical studies will 
provide at least some of the data, 
heretofore generally unavailable, 
against which doctrine can be tested, 
modified and improved. In addition, 
the study of the administrative 
process in action can be productive of 
new insights respecting the solution 
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. .» developing alternative ) 


methods and employing 
new concepts for the 
assessment, control and 
review of administrative 
action... 


of existing problems, as well as 
leading to eventual developments on a 
conceptual level that may be beyond 
the scope of the reform approach in 
which theory has been isolated from 
practice. 


Apart from straightforward 
questions of legality, the dominant 
concept at the present time with 
respect to most problems of the 
administrative process, and their 
possible solutions, is “natural 
justice’. This concept contains ideals 
that have been fundamental parts of 
our legal system for centuries. It also, 
however, contains features that may 
not be as appropriate today as seemec 
the case when the courts began to 
deal with the administrative process 
— a process the dimensions, 
strengths and weaknesses of which 
were at first not fully apparent or 
always accurately perceived. In the 
past, courts and commentators 
adopted the position that the 
requirement of natural justice only 
applies to agency action characterizec 
as “judicial” or “quasi-judicial” in 
nature. These terms of vague and 
indeterminate reference create 
artificial distinctions that often fail to 
ensure the requisite levels of fairness 
at various stages in the administrative 
process. 


The Commission is therefore 
giving serious consideration to the 
possibility of developing alternative 
methods and employing new concepts 
for the assessment, control and reviev 
of administrative action. We began to 
develop a statement of the values 
against which to measure 
administrative proceedings in the 
Report to Parliament on Expropriation. 
This is a continuing process and we 
intend to elaborate more fully on 


hese values and their relationship to 
he administrative use of government 
power in Our general Working Paper 
yn the broader problems of 
idministrative tribunals, scheduled for 
yublication in the first half of 1978. 
Nithout anticipating Our conclusions 
n that Working Paper, this aspect of 
yur work involves finding ways to 
snsure that the administrative 
yrocess, like other functions of 
jovernment, is characterized by both 
fficiency and fairness. The task is to 
stablish a balance between these 
joals that is not only compatible with 
yur democratic tradition but also 
ippropriate for the increasingly heavy 
Jublic responsibilities of the 
idministrative system. 


One of the major themes in the 
idministrative process and its reform 
s, of course, judicial review. Obvious 
roblems here are the many 
lifficulties regarding the jurisdiction 
)f the Federal Court, which assumed 
esponsibility for judicial review of 
ederal administrative matters in 1971. 
3ecause of the widespread debate on 
his issue, the Commission began 
xamining these problems with a view 
0 Clarifying the confusing division of 
uthority between the trial and 
ippellate levels of that court. In the 
Ourse Of this work, it was decided to 
JO on to deal with some fundamental 
ssues of judicial review itself. 


As was suggested in the Working 
-aper on The Federal Court, the 
raditional implements of judicial 
eview — the prerogative writs — 
‘Ontain a number of procedural 
somplexities and technical limitations, 
iome of which, such as the 
idministrative-judicial dichotomy, 
‘reduce the rational element in law’’. 
zach of the prerogative writs has its 
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own history and limitations, according 
to the needs it was developed to 
meet. To the extent that these writs 
hinder rather than assist in the search 
for justice — and their procedural 
Snares sometimes delay or prevent 
proper review by the courts — they 
can and should be reformed. As 
Holmes pointed out, ‘‘the present has 
a right to govern itself so far as it can; 
and it ought always to be remembered 
that historic continuity with the past 
is not a duty, it is only a necessity”’. 


The Commission is accordingly 
considering ways to provide a single 
entry mode for judicial review with a 
remedy encompassing all forms of 
relief now available under the 
prerogative writs, including an order 
quashing or setting aside a decision, 
an order restraining proceedings, an 
order compelling action, an order 
compelling the exercise of jurisdiction 
or observance of natural justice and 
an order declaring the rights of 
parties. 


In addition to judicial review, the 
Commission is also considering 
various possibilities for providing 
administrative review. Judicial review 
is clearly not the only way in which to 
approach difficulties in the 
administrative process and is often 
not the best way in which to ensure 
its proper operation. We believe there 
is significant potential in the 
administrative system for 
sophisticated internal regulation and 
control that has not yet been 
sufficiently explored in Canada. 


We are accordingly considering 
several alternatives that may prove 
more effective in maintaining an 
appropriate balance between 
efficiency and fairness than 
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more-or-less exclusive reliance on 
judicial review. One would be to 
develop and expand the existing 
rudimentary provisions for 
administrative appeals. Another would 
be to create within the administrative 
system a process specifically 
designed to review procedures, assess 
techniques and provide ongoing 
supervision and general control within 
the framework of the guidelines we 
mentioned earlier. Several other 
countries have made substantial 
progress with such techniques and 
they deserve to be carefully studied 
and assessed as possible additional 
means with which to meet the existing 
and future problems of our complex 
and many-dimensioned administrative 
system. 


The emergence and growth in 
power and size of federal 
administrative authorities to provide 
wide-ranging social services, and to 
carry on or regulate business activities 
once left almost entirely to the 
initiative of the private sector, have 
put extraordinary pressures on the 
legislative and judicial branches of the 
government to readjust their roles 
vis-a-vis the executive branch in order 
that the rule of law might be 
maintained during a period of rapid 
evolution of administrative structures. 
The administrative system now in 
place should be subjected to scrutiny 
in order that appropriate measures 
might be taken to make it more 
effective from a management 
perspective, to render it politically 
accountable and to ensure that its 
procedures, governing concepts and 
treatment of individuals conform to 
the principles of fairness and justice 
that all Canadians have a right to 
expect. 


Description of the Projec 


The immensity of the law reform 
task became apparent when A 
Catalogue of Discretionary Powers, 
prepared as an initial part of this 
Project, revealed that there are some 
15,000 discretionary powers granted | 
the Revised Statutes of Canada. A 
profile of the federal administrative 
process has been done containing 
capsule descriptions based on 
interviews with officials and basic 
documentation for some thirty-eight 
federal statutory authorities. The 
Project has done methodological 
analyses which consider methods an 
approaches for undertaking studies « 
administrative authorities, agencies, 
boards, commissions and tribunals 
(published as The Structure and 
Behaviour of Canadian Regulatory 
Boards and Commissions: 
Multidisciplinary Perspectives). The 
Project has also completed a numbe 
of specific internal research program 
and has been the catalyst for a 
significant number of other 
administrative law studies, some of 
which have been published in legal 
periodicals. 


Early in the Project it became 
apparent that adequate information | 
law reform was not available. The 
Commission consequently undertoo 
a series of detailed studies of the 
operations of a number of federal 
agencies and the problems they face 
as well as the problems they create, 
carrying out the responsibilities 
assigned to them by Parliament. 


Nine agencies were selected by 
the Commission. With their full co- 
operation and unfailing assistance WM 
have been able to initiate legal and 
practical studies and analyses of the 


methods, procedures, problems, 
effects and practices. The agencies 
were: 


Immigration Appeal Board 

National Parole Board 

Atomic Energy Control 
Board 

National Energy Board 

Unemployment Insurance 
Commission 

Canadian Transport 
Commission 

Pension Appeals Board 

Canadian Radio-Television 

and Telecommunications 
Commission 

Anti-Dumping Tribunal 


Four of the agency studies have 
now been completed and have been 
published by the Commission. (See 
Appendix ‘‘A”’ to this Report.) These 
studies have provided a wealth of 
raw material, much of which was 
previously unavailable to anyone 
interested in the field of 
administrative law. We propose to 
continue these studies and, by 
continuing analysis and evaluation, 
attempt to build a greater 
understanding of the administrative 
process in action. These studies 
contain a number of proposals for 
administrative action as well as 
presenting a general framework for 
eventual legislative restructuring. 


For many purposes the exercise 
of power that is of greatest relevance 
to the public and to the law reform 
Process is not a tribunal’s basic 
Statutory mandate, but rather the 
tribunal’s use of the authority granted 
to it by Parliament. This is often a 
matter of practice and policy rather 
than legislation. Although the 
Commission intends to make 
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recommendations to Parliament from 
time to time respecting the general 
features of the administrative process 
(for example, structural and 
systematic proposals concerning 
judicial review, control of procedures 
and administrative appeals) some 
specific internal implementation 
measures are already under way at the 
agency level, as a result of the 
Commission’s work. Some heads of 
agencies have informed us that the 
Commission’s reform program has 
been undertaken and, in at least one 
case, is nearly complete. 


This implementation part of the 
law reform process constitutes a 
“feedback mechanism” to test the 
validity of the original concepts and 
proposals in the agency studies for 
law reform through administrative 
rather than Parliamentary action. This 
return flow of data and practical 
Knowledge from the agencies as they 
implement the Commission’s 
proposals provides an invaluable 
empirical foundation for adjusting and 
modifying, in the light of experience, 
the recommendations for specific 
statutory action on administrative law 
reform that the Commission is 
developing for inclusion in one or 
more Reports to Parliament. 


In addition to the study of 
particular tribunals, the Project is 
conducting an overall analysis of the 
broader problems associated with 
procedures before administrative 
tribunals — appointments, public 
participation, delay or “regulatory 
lag’, problems of evidence in the 
administrative context, enforcement 
and sanctions, the exercise of 
discretionary powers, the status of the 
Crown and its appropriate role 
respecting federal agencies, judicial 
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review, the nature and powers of 
“courts of record” (as some tribunals 
are designated) and so on. A 
preliminary analysis based on this 
research will be published in a general 
Working Paper, the main purpose of 
which is to identify the broader 
problems of administrative law; to 
articulate the values to which 
administrative procedures should 
conform; to refine the orientation of 
the reform effort; and, to deepen and 
broaden our perception of the 
individual, public and social interests 
that are involved in and affected by 
the administrative process. 


Work during the Past Year 


The work of the Project during 
the past year has been directed into 
five main areas. These are: 


1. A Working Paper on the Broader 
Problems of Administrative 
Tribunals. 

2. A Working Paper on Judicial 
Review and the Federal Court of 
Canada. 

3. Research on Access to 
Information in Federal Tribunals, 
expected to lead to a Working 
Paper. 

4. A Working Paper on the /nquiries 
Act. 

5. Nine specific studies on selected 
federal administrative agencies. 


Working Papers on two of these 
topics were completed and published 
during the period covered by this 
Report, dealing with the Federal Court 
and the Inquiries Act. These are briefly 
summarized here. The Working Paper 
on the Federal Court examined some 
vexatious issues that have arisen 
since the passage of the Federal 


Court Act in 1971. We analyzed the 
network of jurisdictional problems thal 
exist between this court’s Trial 
Division and the Court of Appeal, as 
well as the court’s role in judicial 
review of federal administrative action. 
Many of the problems found are basec 
on the complexities of sections 18 anc 
28 of the Federal Court Act, and are 
compounded by such things as: 


— the assignment to that court of 
some work that is inappropriate 
(e.g. routine immigration appeals 
and unemployment insurance 
cases); 

— the retention of a number of 
specific statutory appeals in 
addition to the grounds of appeal 
covered by sections 18 and 28; 

— jurisdictional problems flowing 
from the ‘‘judicial-administrative”’ 
distinction; and 

— thecomplexities flowing from the 
retention of archaic remedies. 


The Commission proposed that 
all judicial review originate in the Trial 
Division, and otherwise suggested 
ways in which the respective 
jurisdictions of the two levels of the 
Federal Court could be clarified and 
simplified. Inappropriate matters 
should be shifted out of the court anc 
dealt with elsewhere. The Working 
Paper proposes that the use of 
prerogative writs be replaced by a 
simple single application for judicial 
review that combines all remedies int 
one and applies to all federal 
administrative action. The proposed 
new form of judicial review would 
allow review on the grounds of 
illegality or unfairness not only with 
respect to judicial and quasi-judicial 
acts but also administrative acts. The 
only suggested exception was for 
allegations of unfairness made about 


decisions of the Cabinet, with control 
through the political process being 
more appropriate in this area. 


The Commission proposed that 
the Federal Court should have power 
to determine what it would review 
under the new single remedy. This 
would replace the sometimes 
idiosyncratic and unclear denial of 
relief on the grounds that a decision is 
“administrative”, with a procedure 
that would tend to articulate what is 
really at stake here: a judicial analysis 
that weighs matters such as security, 
confidentiality and the limitations of 
courts against the duty to conform 
with at least minimum standards of 
fairness. 


The Commission has arranged a / _.. 
series of meetings to obtain the views of inappropriate matters 


of the Bar and of those engaged in the should be shifted out of the 


administrative process. These will be 
analyzed, along with comments and Federal Court and dealt 


critical appraisal from other interested with elsewhere... 
persons, following which we are - 

planning to make final 

recommendations in a Report to 

Parliament. 


The Federal Court Working Paper 
-is Supported by substantial 
documentation. An in-depth 
Background Paper will be published 
shortly as The Federal Court Act — 
Administrative Law Jurisdiction. The 
Project is also currently doing 
research on special appeals to the 
court. 


In the Working Paper on 
Commissions of Inquiry, we examined 
the place of such commissions in 
Canadian government and concluded 

that the Inquiries Act requires 
Substantial revision. There are serious 

Omissions respecting such matters as 
-Sself-incrimination and other questions 
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of privilege, in camera hearings, 
review of a commission’s jurisdiction, 
rules of practice and procedure, 
immunity and publication of the 
report. As we stated in the Working 
Paper, ‘‘the case for a new statute is 
strong”. 


Analysis of the inquiry process 
indicates that such commissions do 
one of two things: advise or 
investigate. Taking these as starting 
points, we developed a new approach 
to questions of powers, jurisdiction, 
safeguards and procedures on the 
basis that ‘form follows function”’. 
This gave us an appropriate concept 
from which to design a legislative 
framework. The Commission 
accordingly prepared a working draft 
of anew Inquiries Act, with the basic 
division of “Inquiries to Advise” and 
“Inquiries to Investigate’. The special 
requirements for each of these 
functions are set out in a separate 
part of the draft Act. For example, the 
present Act does nothing to facilitate 
the expression of public opinion, 
although in recent years this has 
come to be a most significant aspect 
of the inquiry process. The draft Act 
incorporates the principle of free 
expression of opinion. It also contains 
a provision that deals with a problem 
which has arisen with increasing 
frequency in recent years — the 
difficulty faced by ordinary citizens, 
community associations and the like 
who must respond before inquiries to 
complex technical, scientific and legal 
issues that affect their lives and 
environment. The Commission 
therefore proposed that an advisory 
commission should have the power to 
pay all or any part of the legal 
research and other costs of a person, 
group or organization appearing 
before it. 


We also considered the question 
whether advisory commissions should 
have powers relating to subpoena, 
examination under oath and so on, 
and concluded that it is generally 
inappropriate in a democracy to 
compel citizens to give advice or 
opinions. The draft Act provides, for 
the rare occasions where this may be 
required, that advisory commissions 
may be granted such powers only 
where the Cabinet is satisfied, upon 
application by the commission, that it 
cannot effectively perform its 
functions without some or all of the 
powers that would normally be 
reserved to investigatory 
commissions. 


Investigatory commissions would 
have broader powers. These 
commissions could do such things as 
procure the attendance of witnesses, 
enforce the production of documents, 
compel witnesses to give evidence, 
ensure adherence to rules of practice 
and procedure that may be 
established, and maintain order firmly. 
Many of these provisions strengthen 
some of the powers under the existing 
Act in line with our view that 
administrative bodies must be 
effective as well as fair. 


Enforcement of these 
powers, however, would be done 
through the laying of an 
information before the ordinary 
courts. We do not accept the idea 
that commissions of inquiry 
should have direct powers of 
enforcement, as is the case in 
some provinces. Only the courts 
should normally have such 
powers, and federal inquiry 
commissions have not in the past 
had or required them. Should 
exceptional circumstances arise 


inder which a commission should 
ave more extensive powers, they 
hhould be provided in that 
articular case by a special Act of 
arliament. 


In addition to the five major 
reas mentioned above, the 
\dministrative Law Project has 
ngaged in other activities as 
ollows: 


— TO gain historical perspective, 
prepared a paper on the origins 
and evolution of ten federal 
tribunals. 


— Prepared a paper on the 
implications and meaning of the 
sometimes-ambiguous 
designation of some 
administrative tribunals as 
“courts of record”’. 


— Conducted a study on 
appointments of members of 
federal tribunals. 


= Prepared a survey and analysis of 
procedures for notice by federal 
tribunals. 


— Inco-operation with the Law 
Society of Upper Canada, 
participated in a seminar for over 
100 lawyers and administrators on 
the conduct of hearings by 
federal administrative agencies; 
this included a major policy 
address on ‘‘The Impact on 
Federal Administrative Tribunals 
of Recent Developments in 
Administrative Law”’. 


— Chaired and participated in a joint 

meeting of the Association of 
Canadian Law Teachers and the 
Canadian Association of Political 
Science on political control of 
administrative agencies. 


— Participated in Canadian Bar 
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Association discussions on 
constitutional aspects of the 
Federal Court. 


— Conducted an analysis of 
correspondence received by the 
CBC’s Ombudsman, Mr. Robert 
Cooper, in order to acquire a 
better sense of the problems 
encountered by individuals in 
dealing with federal agencies and 
tribunals. 


— Made a submission to the 
Canadian Transport Commission 
Hearings on “Costs to 
Intervenors”’ (later published as 
Citizen’s Costs Before 
Administrative Tribunals and 
subsequently used as the basis 
for discussion at a number of 
seminars and meetings on 
administrative procedures 
sponsored by the Law Society of 
Upper Canada). 


— Prepared and published the case 
study: National Energy Board 
Procedure and Practice: The 
Dow-Dome Ethylene Export 
Application. 


The Project has also been 
engaged on acontinuing basis ina 
series of seminars with a group of 
federal administrators. This form of 
educational liaison, in which papers 
are prepared and discussed in light of 
operational experience, has proved to 
be of substantial mutual benefit with 
respect to common problems. The 
Commission is at present forming a 
consultative committee involving a 
number of key administrative officials 
in order to keep the principal 
operators of the system in touch with 
the reform program, and to provide us 
with the advice and assistance of 
persons who are in daily touch with 
the administrative process. 
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Reports 


In addition to a number of 
published studies and Working 
Papers as well as internal papers, 
privately published articles and 
research studies associated with this 
Project, two Reports proposing 
legislative and administrative action 
were made in the year prior to the 
period covered by this Report. These 
are: 


— Report on Expropriation, 
— Report on Sunday Observance. 


Commissioner 
Responsible 


The Commissioner responsible 
for the Administrative Law Project is 
Dr. Gérard V. La Forest, Q.C. 


Chapter 4 


The | The Dimensions of the 
Protection of Lif Problem 
Project Human life is the essential value 


protected by the criminal law, and all 
other branches of law. The law of 
homicide is an example of direct 
protection for the existence of life. 
Most of the other areas of law are 
addressed to its quality. The topic 
“Protection of Life’ therefore provides 
an obvious entry point into the 
important and difficult question of 
law-as-value. We anticipate the Project 
will produce recommended legislative 
reforms over a wide range of specific 
situations. In undertaking these tasks, 
however, we also anticipate that this 
project will make some significant 
contributions on seminal issues about 
how we as a society identify and 
articulate values or interests and how 
law and other social institutions 
interact in the process of choosing 
among them when they are in 
competition. In this Project, therefore, 
we will pursue not only particular 
reform goals, but also hope to 
contribute, in accordance with the 
requirement stated by Parliament in 
the Law Reform Commission Act, to 
“the development of new approaches 
to and new concepts of the law in 
keeping with and responsive to the 
changing needs of modern Canadian 
society and individual members of 
that society”. 


We know, as a general 
proposition, that while the law aims at 
protecting life, the degree or extent of 
the protection varies according to a 
number of circumstances. It has been 
established statistically, for example, 
that injury and loss of life in highway 
accidents would be significantly 
reduced if we chose to pass laws 
lowering speed limits and authorizing 
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the expenditure of larger sums of 
public money on highway engineering, 
driver training and safer vehicles. We 
do not go as far as we could legally 
require in these areas because to do 
so would begin to infringe, in the 
name of the sanctity of life, on other 
values or interests. Brief reflection 
could come up with many other 
instances where compromises are 
made in this area as in all others. It 
has long been a recognized effect of 
tort law in this and other industrialized 
societies that if the cost of doing 
business makes it cheaper to pay 
damages for occasional injury or loss 
of life resulting from commercial 
activity than to take precautions, then 
precautions will not be taken. The 
degree of legal protection afforded 
life, or the quality of life, in many risk- 
creating situations is therefore left to 
be established by a weighing of 
relative economic advantages. In other 
words, the sanctity of life, which we 
like to regard as self-evident, is 
treated in law, as in social behaviour 
generally, as a relative rather than an 
absolute value. 


Although our constitutional 
tradition imposes no legal duty on the 
state to protect life (or, for that matter, 
to take any other positive act), 
legislatures are occasionally moved to 
intervene and alter the balance 
tolerated by the law with respect to 
life-threatening working conditions or 
situations associated with commercial 
activity. Whether this happens is not 
simply a matter of a government 
learning of a hazardous situation and 
then moving automatically to correct it 
on the basis of some duty imposed on 
the state to protect the lives of its 
citizens. Action depends not only on 
the weight afforded by governments to 
moral values, but also on such factors 


as whether the costs of precautions 
could reduce profits to an 
“unacceptable” degree, however 
defined; or could result in loss of jobs 
through making the business 
economically non-viable; whether the 
public is concerned or indifferent; and 
on the relative political influence of 
those conducting the business versus 
those who work in, or are otherwise 
threatened by it. 


In all of these areas the individual 
is affected by a network of public and 
private decision-making that operates 
within a general framework of law. The 
legitimacy of such decisions reflects 
our understanding of the minimum 
requirements of the Rule of Law — 
requirements that are generally 
defined by the judicial process, which 
is seen as the standard or criterion of 
principled decision-making. Yet even 
in courts, decisions are sometimes 
determined by undisclosed 
value-choices rather than by the 
application of pre-existing rules. The 
degree of tolerance within the judicial 
process for the exercise of 
decision-making power, uncontrolled 
by articulated principles, has a 
significant effect on the limitations 
that will be imposed on the much 
greater potential for arbitrary 
decision-making that the law allows to 
exist outside the courtroom. If 
protection of life is but one value 
among many, then our legal system 
ought to develop and define more 
clearly its analytical tools for choosin¢ 
among competing values in order to 
ensure the existence of effective 
standards by which life-affecting 
decisions can be measured, tested, 
challenged and controlled. 


When technological advances anc 
social change create new situations, 


the general problems we have been 
discussing result in increasing 
numbers of novel and occasionally 
acute difficulties for which our legal 
system is not prepared. In this Project 
we intend to consider the specific 
implications of these general 
problems in a context where our 
scientific capabilities have begun to 
exceed the reach of some of the 
relevant rules of law. Protection of life 
will be a medical-legal study. 


The Criminal Code contains 
several sections that affect or 
determine the rights and liabilities of 
physicians and their patients. Some of 
these now appear to be inadequate. 
For example, it is homicide to cause 
the death of a human being. The Code 
is far from clear on the position of a 
physician who orders the 
disconnection of a respirator that is 
keeping the lungs and heart 
functioning in the body of a person 
whose brain is not functioning. Does 
this ‘‘cause’”’ death or is the person 
already ‘‘dead’’? Since the law, such 
as it is, may define ‘‘life’ in terms of a 
functioning heart and lungs — a 
definition that was perfectly suitable 
before mechanically-assisted 
breathing devices came into common 
use in hospitals — conventional legal 
analysis becomes circular. 


We tend to assume that such 

dilemmas will be solved by a 

common sense approach, such as ‘‘no 
physician would ever be prosecuted 
for such an act’’. This, however, would 
be small comfort to the physician who 
Was prosecuted, if the commonsense 
Of a Crown attorney led to the 
conclusion that ‘‘no physician would 
ever remove such an apparatus from a 
person who was legally alive’. In 

| addition, of course, such an 


| Sree 


Open-ended approach may not be 
appropriate if the law is to continue to 
furnish effective protection for human 
life in a way that is consistent with 
the physician’s duty in an age of rapid 
development of medical technology. 


The rules that apply to this 
situation, in Fuller's words, simply 
“shout their contradictions across a 
vacuum’’. Ethics, morals, law, hospital 
policy, Crown discretion, the 
physician’s concept of duty and the 
patient’s claim to life all compete for 
pre-eminence. The law, as the ultimate 
arbiter of the policy preferences of the 
society, must eventually decide the 
issues posed by these facts if 
required. Where present rules fall 
short, however, the solution to the 
problem must be sought in the inquiry 
“what values are we trying to protect 
and why?” In seeking solutions to 
specific medical-legal problems, the 
Project will also attempt to develop a 
process of analysis that establishes a 
connection between the 
decision-making process and the 
values that are at stake when 
decisions are made. 


The example given raises a 
number of value questions. The basic 
one is, of course, “when is a person 
dead?’’. To say death occurs when 
pronounced by a physician simply 
moves the problem to another context 
without solving it, in the same way as 
the provision that an abortion may be 
lawfully performed when a committee 
of physicians, acting according to 
uncertain and elastic legal criteria, 
authorizes it. Such approaches tend to 
obscure the nature of the authoritative 
value choices being made under a 
mantle of procedural regularity. Proper 
procedure is, of course, important, 
and there may be situations where all 


35 


36 


... the boundaries between | 
“life” as a quantitative 
concept and a qualitative 
one.. L 


that can be provided is a procedural 
framework within which principled 
discretion must be allowed to operate 
without subsequent legal interference 
The final test for the law of any 
society, however (and here we includ 
not only specific rules but also 
out-of-court decision-making that is 
permitted by law) must be based on 
what it does as well as the way in 
which it goes about it. 


The example not only touches 
upon the individual’s right to life but 
also whether there is or ought to be 
any legal recognition of a right to die; 
or aright to be permitted to die 
without prolongation of the process c 
dying through so-called “‘extraordinar 
means’’. If there is any room in the 
legal spectrum for the recognition of 
these as rights — a point upon which 
we express no opinion at this time — 
or if they are in Some way or in some 
circumstances now accommodated Oo! 
recognized by medical practice 
according to the autonomous choice 
of a patient or through such devices 
as “‘no resuscitation” orders by 
physicians, then the expectations 
contained in the legal concept of a 
physician’s ‘‘duty”’ will require careful 
review and, if need be, modification. 


It is not possible to explore these 
areas in isolation. A continuum exists 
between the situation where a 
person’s brain is dead and heartbeat 
and breathing are artificially 
maintained and the situation where a 
child is born alive but has no higher 
brain-function. The inquiry is forced t 
consider at this point the boundaries 
between “‘life’ as a quantitative 
concept and a qualitative one. 


If the law protects the quality of 
life, which it does, a number of issues 


are raised. Many difficult questions 
are centred on the legal rights of the 
mentally retarded and the mentally 
disordered. Psychosurgery and other 
forms of treatment that affect the way 
in which an individual relates to others 
and the world around him must be 
examined. Behaviour modification in 
any form calls into question the way 
in which, and the reasons why, we 
classify some forms of behaviour as 
“normal” and others as “‘deviant”’. 
Inquiries in all these areas lead back 
inevitably to the values that underlie 
the law’s response to these 
conditions. 


These are difficult areas, and this 
Project will touch upon them and 
many more. Even if such inquiries are 
not pursued, society and its 
institutions will doubtless manage to 
cope with such problems. Without 
principled action, however, there is a 
clear danger that our solutions may 
lose sight of the individual human 
being as the basic moral unit and 
rationale of society. 


Courses of action chosen without 
reference to stated values may, in 
some procedural sense be 
“authoritative’’. It is more likely, 
however, that they would be more 
accurately described as nothing more 
than ‘‘authoritarian’’. /f law is to be 
what is right rather than simply what 
is commanded, then we cannot allow 
ourselves to avoid what Cardozo 

Called “the pain of choice at every 
step”. 

| 
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» Project Description 


| The Commission plans to conduct 
-anumber of medical-legal studies. The 
Project is interdisciplinary with a staff 


SRNR, 
. 


that includes lawyers, an ethicist, 
sociologists and a physician. The 
disciplines and professions that will 
be consulted and involved are law, 
medicine, (physicians, nurses, medical 
researchers), ethics, philosophy, 
sociology and history. Those with 
expertise in these and other 
disciplines and professions (such as 
economics, social work and hospital 
administration) have valuable insights 
and practical experience to offer from 
many perspectives, and will be invited 
to contribute and respond to the work 
and proposals of the Project on an 
Ongoing basis. 


In addition to these professions 
and disciplines, a continuing liaison 
has been established with Ministries 
and departments of the Government 
of Canada. We will also be in touch 
informally with other law reform 
agencies in Canada and abroad that 
have expressed an interest, or have 
done work in the area. The Manitoba 
Law Reform Commission has, for 
example, reported on the definition of 
death, and its report has been 
implemented by the Manitoba 
Legislature. Links have already been 
established with a number of 
domestic and international groups and 
associations (e.g., in France, Australia 
and the United States) that are 
interested in the subject. 


Every effort will be made to 
create and maintain a dialogue with 
the public. The relevant Commission 
study and Working Papers will be 
given wide distribution to this end, 
and public and organizational 
submissions will be invited. 
Conferences and public hearings will 
be organized as necessary or feasible. 
The Commission is conscious of the 
wide range of views, values and 
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interests held by the public on 
protection of life issues. Not only will 
every effort be made to elicit these, 
but also to ensure that full 
consideration and careful analysis is 
given to all aspects of public opinion. 


The Commission is conscious of 
the need to obtain empirical 
information about certain aspects of 
medical practice and medical opinion. 
We will be exploring ways in which 
this can be done to ensure a proper 
foundation for research and proposals 
on the subjects of definition of death 
and euthanasia. 


Three studies have already been 
prepared for the Commission. The first 
was an analysis of the sections of the 
Criminal Code dealing with protection 
from criminal responsibility for 
performing surgical operations for the 
benefit of individuals, the legal duty of 
persons undertaking to administer 
surgical or medical treatment, and the 
sections of the Code related to these 
topics. The second was a 
comprehensive survey of the topics 
“definition of death” and ‘euthanasia’ 
by an interdisciplinary team at the 
University of Sudbury. The third was a 
documentation of psychiatric 
techniques relating to personality 
control. Continuing research is divided 
into three main areas: legal studies, 
medical-legal studies and sociological- 
ethical studies, as follows: 


Legal Studies 


a. The conception and general 
approach of the criminal law to 
the protection of the person 


— sterilization 

— suicide 

— homicide 

— mutilation and maiming 


Consent to acts involving one’s 
body 


legal concepts involved in 
surgical operations 
consent to mutilation 
consent to death 
“informed consent” 


“Treatment” in criminal law 


limits to treatment 

subjective and objective approacl 
ordinary and extraordinary 
treatment 


These studies would all aim at: 


determination of the present stat 
of the law 

identification of contemporary 
problems in these areas 
suggestion of possible avenues c 
reform 


Medical-Legal Studies 


a. 


b. 


Definition of death 


examination of the pros and cons 
of the existing and the possible 
alternative legal definitions of 
death 

practical and theoretical problem 
posed by advances of medical 
technology 

relationship between definition of 
death and euthanasia 


Euthanasia 


consent to death and the “right t 
die with dignity” issue 

Ordinary and extraordinary 
treatment 

treatment and cessation of 
treatment of seriously deformed 
infants, the senile and the 
terminally ill 

“voluntary” and “involuntary” 
euthanasia 


ogre. 


c. Human experimentation and 
research 


— present controls over human 
experimentation and their 
adequacy 

— characteristics of a procedure 
that make it ‘‘experimental”’ 

— legal, medical and ethical 
principles involved in 
experimentation 

— examination of standards and 
control mechanisms for normal 
situations and for 
experimentation involving the 
foetus, mental incompetents, 
children, patients and prisoners 


d. Personality and behaviour control 


— chronic adult offenders, 
alcoholics, retarded offenders, 
drug addicts, sex offenders and 
others within the scope of the 
criminal law 

— ‘medical’ controls designed to 
“correct”? or modify behaviour 
defined as dangerous, 
unacceptable or deviant 

— how and by whom deviant 
expressions of behaviour ought to 
be defined and limits to 
intervention 

— relationship among “official” or 
“accepted” societal norms and 
such matters as privacy, human 
dignity, religious beliefs and 
individual autonomy 


_ Sociological-Ethical Studies 


a. Research on medical practice 


— what physicians believe and what 
they do in the areas of definition 
of death and euthanasia 

— why physicians make the 
decisions they do 


} 


on 


what role the law plays, if any, in 
the decision-making process 
relationship between actual 
medical practice and legal and 
medical normative standards 


Sterilization of mentally-ill and 
mentally-retarded 


protective sterilization 


legitimacy and legality of steriliza- 


tion’s procedures 
phylosophical and ethical 
problems 

eugenics and sterilizations 


The interaction of ethics, society 
and law in protection of life 
issues 


underlying ethical issues common 
to the medical-legal issues 
considered by the project 
meaning and contemporary 
significance of ‘quality of life” 
the roles of science and the 
public in determining which 
values ought to prevail 

basic qualities or individual 
claims that might be considered 
indispensable to human life and 
integrity (such as dignity, 
inviolability, sanctity of life, 
autonomy, respect for persons) 
principles and attitudes 
concerning death and dying and 
their relationship to the legal and 
medical issues under 
consideration 

the concepts of individual rights, 
claims and interests and their 
expression in the process of 
identification and protection of 
values under the criminal law and 
other instruments of social 
control 


39 


40 


Commissioner 
Responsible 


The Commissioner responsible 
for the Protection of Life Project is 
Jean-Louis Baudouin, Q.C. 


Chapter 5 


Yther Work The Canadian Payment 
f the system 
,oOmmission For several years the Commission 


has been examining significant issues 
in the “Canadian payment system’’. 
This is a short descriptive phrase 
covering a very large area — the 
modes, rules and practices that affect 
the transfer of payments among 
consumers, suppliers of goods and 
services and government. 


In this area the relevant law is 
enmeshed in commercial practice — 
so much so that it is difficult to 
ascertain the boundaries between law 
arid the customs of the market-place. 
The Commission believes that the 
basic customs of the market-place 
deserve public scrutiny, and that they 
should serve the public interest. After 
such scrutiny and assessment, they 
should be given legal status. It is by 


on mcrclal practice this very process, begun by Lord 


_ _ . Mansfield and ably carried forward by 
as not waited for review. the draftsman of the original Bills of 
‘evolves and grows — Exchange Act, that our present law of 
os a : payments was developed. It is no fault 
cording to the BUIGENCIES of these men that our society and 


f the market-place... | commercial institutions have 

. — _ continued to evolve. But it must also 
be understood that the payment 
system will always reflect the needs 
of commerce and consumers, and our 
existing mores. It cannot be invented 
anew without reference to the impact 
it has on other social institutions. 


The basic statute governing 
payment techniques is the Bills of 
Exchange Act, which has not been 
seriously reviewed for the past 
century. Commercial practice has not 
waited for review. It evolves and grows 
according to the exigencies of the 
market-place. There have been major 
changes in individual, institutional, 


SSSR: 
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governmental and business practices 
since the Bills of Exchange Act was 
first formulated. Some principles and 
rules in the law of payments have 
been weakened by legal fictions or 
common consent; others serve to 
retard, distort or render uncertain the 
ability of the payment system to meet 
the demands placed upon it. 


The Commission is concerned 
that the basic rules and concepts of 
the law of payments continue to be 
visible in the statute law. The Bills of 
Exchange Act can fulfil this function 
temporarily for paper-based debit 
transfers — if the person seeking 
guidance has a legal or commercial 
background. But the manner in which 
the Act was drafted makes it 
impossible to apply to electronic 
transfers, and an uncertain guide for 
analysis of a credit transfer system. 


Many of the changes in the 
payments system are based on the 
use of modern computer technology, 
and on intercommunication between 
computers and related devices. These 
changes dispense with some paper 
records, cause it to be prohibitively 
expensive to produce other records in 
paper form in places where those 
records once appeared in the normal 
course of handling the payment, and 
make it possible for the same 
transaction to be inadvertently or 
fraudulently repeated unless proper 
safeguards are created. The 
conceptual change from messages on 
tangible pieces of paper, processed 
one by one, to messages invisibly 
stored in an electronic memory and 
processed in inconceivably small 
instants of computer time, is a major 
one. Only some of our present law of 
payment will survive it. But many of 
the basic principles are capable of 


being freed from their present form, 
and applied equally to both present 
and future forms of transactions. The 
Commission believes that, once the 
changes now taking place are 
established realities, a re-codification 
of the law of payments should be 
seriously considered. 


In the meantime, we believe that 
the intelligent progress of both privat 
and public planning for a future 
payment system is best served by 
open discussion of the issues raised 
by the new technology, and of option 
available to meet these issues. With 
this goal in mind, the Commission 
prepared and distributed in 1974 a 
comprehensive study paper: The 
Canadian Payment System and the 
Computer: Issues for Law Reform. Th 
Commission notes that a number of 
that paper’s recommendations, 
including the admission of non-bank 
financial intermediaries to the 
rule-making body for the clearing 
system, the application of the same 
legal rules in respect of competition 
policy to all deposit institutions, and 
recognition of a right to participate ir 
the clearings for non-bank financial 
intermediaries, are contained in 
legislation or policy documents now 
before Parliament. 


The Commission has continued 
its work in this area. A Working Pape 
dealing with credit transfers will be 
released in early 1978. Creation of a 
credit transfer system involving 
exchanges of magnetic tapes has 
recently made possible substantial 
changes in the manner of making 
many common payments, including 
wages and social benefits such as 
pensions or welfare. The Commissior 
hopes that this Working Paper can 
provide a background for discussion 


of the legal features of a credit 
transfer system, serve to introduce 
such a system to non-specialists in 
the area, and promote public concern 
with the impact of such systems on 
existing law and the public interest. 


The Commission also intends to 
release this fall a set of minor 
amendments to the Bills of Exchange 
Act. These amendments are 
suggested to remove technical 
impediments, noted in the 1974 study 
paper, to the free competition 
between various forms of deposit 
institutions in offering ‘““chequing”’ 
services to the public and in 
participating in the cheque collection 
process on behalf of their customers. 


The Commissioner responsible 
for this work is Gérard V. La Forest, 
Q.C. 


Task Force on Legislative 
Drafting 


In view of the fact that statute law 
is sometimes highly stylized or 
technical, and is often extremely 
difficult for non-legally trained 
persons to grasp, a special task force 
has been created by the Commission 
to study the techniques of legislative 
drafting. The problem of making law 
readily understandable is increased in 
Canada by translations from the 
Official language in which a statute 
Was originally drafted — usually 
English — to the other. Such 
translations are often literal, which 
makes laws that were difficult to 
understand in the first place even 
more so. The Commissioner of Official 
Languages has made observations on 
this problem, as well as this 
Commission and many lawyers and 


... the manner in which 


the Act was drafted makes 
it impossible to apply to 
electronic transfers... 
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judges who are concerned with the 
need for law to be not only certain but 
also comprehensible. 


The task force will produce a 
study within the next year, taking an 
existing statute as a model and 
examining the alternative ways in 
which it could be drafted. 


The Commissioner responsible for 
this work is Jean-Louis Baudouin, Q.C. 


Ongoing Modernization of 
Statutes 


The judicial process often 
exposes minor difficulties in various 
parts of Canadian law when it is 
applied to particular fact situations. 
For most of the history of our law, the 
task of continuing adjustment was 
done by the judges. This worked well 
enough in times when most of the law 
was found in judicial precedent. The 
substantial increase in legislation over 
the past century or so has, however, 
created serious difficulties with 
respect to this ongoing modernization 
function. Laws that are created by 
legislation are direct and peremptory 
expressions of the authority of the 
sovereign. Judges have the mandate, 
within limits, to interpret them so that 
when they are applied the results are 
fair and reasonable. When these limits 
are exceeded, however, which 
sometimes happens in new or 
unforeseen circumstances, the 
judiciary will take the position that the 
problem is not a matter of 
interpretation but rather should be 
corrected by Parliament. 


In order to assist the 
Parliamentary process in dealing with 
these relatively minor and usually 


non-contentious anomalies, the 
Commission made provision in its 
original research program for a Projec 
on the ongoing modernization of 
statutes. The Project was recently 
undertaken and we hope to develop 
procedures to consider various 
problems that are brought to the 
attention of the Commission from a 
variety of sources, and to make 
periodic recommendations for change 
in omnibus reports. 


The direction of this Project is th 
responsibility of the Vice-Chairman. 


Chapter 6 


National : The Law Reform Commission of 
. anada is engaged in a continuing 
and International process of establishing and 
Sommunication and maintaining liaison with individuals 
Pits and organizations interested in some 
Liaison or all aspects of its program; with 


agencies of law reform at home and 
abroad; and, with representatives of 
other Canadian and foreign 
governments whose Official duties 
include matters under the 
Commission’s cognizance. This 
process involves consultation, 
exchange of materials, speaking 
engagements, hosting or participating 
in seminars, conferences and public 
forums and a continuing series of 
formal and informal meetings with 
many distinguished visitors to the 
Commission’s offices. 


In addition to the events referred 
to elsewhere in this Report, the 
Commission, during the year, has had 
occasion to consult with, or seek the 
advice and assistance of, the 
Provincial Judges’ Associations of 
Alberta, British Columbia, 
Newfoundland, Nova Scotia and 
8 ee Ontario, plus the Provincial Court 

y consultations, — Judges from nine provinces. In 

‘materials... | addition, the Commission has had a 

ol number of conferences with trial and 
appellate court judges from all 
provinces on particular matters. 
Members of the judiciary from all 
courts in Canada have also provided 
invaluable assistance as participants 
in various regional and 
interdisciplinary groups and 
consultative bodies established by the 
Commission. We also wish to 
acknowledge the special contribution 
to the work of the Commission made 
by the Advisory Committee on the 
Jury consisting of judges, Crown 
counsel, defence counsel, academics 
and court officials; the Task Force on 
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the Inquiries Act composed of a 
number of distinguished persons who 
have headed Commissions of Inquiry, 
together with a group of outstanding 
Commission counsel; and, a 
consultative committee on 
administrative law matters established 
by the Canadian Bar Association. 


A number of professional and 
private groups and associations have 
undertaken to work with the 
Commission, providing us with a 
generous contribution of time, energy 
and practical expertise. We wish to 
acknowledge particularly the 
participation in the law reform process 
during the year of the National 
Association of Crown Attorneys, the 
Canadian Bar Association (together 
with several of its specialist 
committees), the Canadian Medical 
Association, the Ontario Medical 
Association, the Canadian Association 
for the Mentally Retarded, the 
Canadian Nurses Association, the 
National Institute on Mental 
Retardation and the National 
Association of Provincial Court 
Judges. Several women’s groups have 
worked actively with the Commission, 
particularly in its Criminal Law Project, 
and the informal co-operation 
established originally with the federal 
and several provincial Status of 
Women Councils that began during 
the Family Law Project has continued. 
We also wish to recognize the 
assistance and co-operation, or 
contribution of a number of chapters 
of the John Howard Society, several 
law student societies, the Australian 
Law Reform Commission, the Law 
Commission of England and Wales, 
the Criminal Law Revision Committee 
of the United Kingdom, officials of the 
Home Office of the United Kingdom, 
officials of the Ministry of Health and 


Welfare Canada, the Canadian Medica 
Protective Association, the Alliance 
for Life, the National Commission for 
the Protection of Human Subjects of 
Biomedical and Behavioural Research 
of Washington D.C., the Institute of 
Society, Ethics and the Life Sciences 
of Hastings-on-Hudson, New York, the 
Joseph and Rose Kennedy Institute 
for the Study of Human Reproduction 
and Bioethics of Washington, D.C. anc 
the Centre for Bioethics of Montreal. 


A significant link was established 
between the work of the Commission 
and the Parliamentary phase of the 
law reform process through the 
appointment of a senior Commission 
staff lawyer as Legal Advisor to the 
Sub-Committee on Penitentiaries of 
the Standing Committee of the House 
of Commons on Justice and Legal 
Affairs. The practical findings and 
recommendations of the distinguishec 
members of this Sub-Committee, 
under the Chairmanship of Dr. Mark R. 
MacGuigan, M.P., have focused the 
attention of government and its 
officials on many of the same areas 
for reform of the criminal justice 
system identified by this Commission 
in its publications in the criminal law 
field and its Reports to Parliament on 
Our Criminal Law and Dispositions 
and Sentences in the Criminal 
Process. Recent policy statements by 
the Solicitor General of Canada 
indicate that major reforms to the 
criminal justice system, based on the 
combined work of the Parliamentary 
Sub-Committee and the Law Reform 
Commission of Canada, are being 
pursued in a co-ordinated effort that 
will hopefully involve new legislation, 
significant administrative and policy 
changes and a number of new 
initiatives, programs and practical 
improvement in the system. 


The Commission maintains formal 
informal links with every law 

rm agency in the Commonwealth 
with its counterparts in other 
dictions as well, such as law 

sion and reform bodies, whether 
ate or government, in several of 
states of the United States and in 
»pe. An invitation has been 

snded to all Commonwealth law 
rm agencies who send staff 

nbers to Canada (to attend, for 
mple, the University of Ottawa’s 
islative Drafting Course) to take 
opportunity to have their 
resentative spend a period of 
idence at the Commission offices, 
1 the possibility of visits arranged 
ther Canadian law reform 
nmissions and to the federal 
yartment of Justice. The 

mmission recently hosted the first 
such visitors from Trinidad and 
Jago and we anticipate a continuing 
{ mutually-beneficial program of 

s sort, particularly with the 

eloping countries and those 
sdictions that are in the process of 
ablishing law reform agencies. 


We have been honoured during 
year by many overseas visitors 
tuding several Chief Justices, 
jisters and Deputy Ministers of 
stice, and other senior legal 
fessionals from Europe, North and 
uth America, the Middle East, and 
iny countries of the Commonwealth. 
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Appendix A 


Publications available GENERAL 

without charge RESEARCH PROGRAM 

from the L.R.C. — Canada (Bilingual, English 
and French) 

Law Reform 8V2 x 11 in. — 21 pages each 

Commission language 

of Canada March 1972 Cat. no. J31-1/1 


FIFTH ANNUAL REPORT 1975-76 
L.R.C. — Canada (Bilingual, English 
and French) 

8V2 x 11 in. — 31 pages each 
language 

August 1976 Cat. no. J31-1976 


WORKING PAPERS 


WORKING PAPER 7 — DIVERSION 
L.R.C. — Canada (Bilingual, English 
and French) 

6% x 9% in. — 25 pages (English) 30 
pages (French) 

January 1975 Cat. no. J32-1/7-1974 


WORKING PAPER 10 — LIMITS OF 
CRIMINAL LAW 

L.R.C. — Canada (Bilingual, English 
and French) 

6% x 93% in. — 49 pages (English) 
59 pages (French) 

June 1975 Cat. no. J32-1/ 10-1975 


WORKING PAPER 11 — 
IMPRISONMENT AND RELEASE 
L.R.C. — Canada (Bilingual, English 
and French) 

61% x 9%4 in. — 46 pages (English) 50 
pages (French) 

June 1975 Cat. no. J32-1/ 11-1975 


WORKING PAPER 12 — 
MAINTENANCE ON DIVORCE 

L.R.C. — Canada (Bilingual, English 
and French) 

61> x 934 in. — 48 pages (English) 54 
pages (French) 

July 1975 Cat. no. J32-1/12-1975 


SRR POT 
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WORKING PAPER 13 — DIVORCE 
L.R.C. — Canada (Bilingual, English 
and French) 

62 x 934 in. — 48 pages (English) 52 
pages (French) 

July 1975 Cat. No. J32-1/13-1975 


WORKING PAPER 14 — THE 
CRIMINAL PROCESS AND MENTAL 
DISORDER 

L.R.C. — Canada (Bilingual, English 
and French) 

62 x 934 in. — 61 pages (English) 68 
pages (French) 

September 1975 Cat. No. 

J32-1/ 14-1975 


WORKING PAPER 17 — 
COMMISSIONS OF INQUIRY 

L.R.C. — Canada (Bilingual, English 
and French) 

612 x 934 in. — 91 pages (English) 96 
pages (French) 

April 1977 Cat. No. J32-1/17-1977 


WORKING PAPER 18 — FEDERAL 
COURT 

L.R.C. — Canada (Bilingual, English 
and French) 

61/2 x 93%4 in. — 54 pages (English) 56 
pages (French) 

June 1977 Cat. No. J32-1/ 18-1977 


WORKING PAPER 19 — THEFT AND 
FRAUD 

L.R.C. — Canada (Bilingual, English 
and French) 

62 x 9% in. — 123 pages (English) 
137 pages (French) 

October 1977 Cat. No. J32-1/19-1977 


WORKING PAPER 20 — CONTEMPT 
OF COURT 

L.R.C. — Canada (Bilingual, English 
and French) 

6% x 9% in. — 69 pages (English) 74 
pages (French) 

October 1977 Cat. No. J32-1/ 20-1977 


REPORTS TO PARLIAMENT 


EVIDENCE 

L.R.C. — Canada (Bilingual, English 
and French) 

6% x 9% in. — 115 pages (English) 
131 pages 

(French) 

December 1975 Cat. No. J31-15/ 1975 


GUIDELINES ON DISPOSITIONS AND 
SENTENCING IN THE CRIMINAL 
PROCESS 

L.R.C. — Canada (Bilingual, English 
and French) 

62 x 9 % in. — 71 pages (English) 
74 pages (French) 

February 1976 Cat. No. J31-16/1975 


OUR CRIMINAL LAW 

L.R.C. — Canada (Bilingual, English 
and French) 

62 x 934 in. — 42 pages (English) 44 
pages (French) 

March 1976 Cat. No. J31-19/ 1976 


EXPROPRIATION 

L.R.C. — Canada (Bilingual, English 
and French) 

62 x 934 in. — 38 pages (English) 40 
pages (French) 

April 1976 Cat. No. J31-17/ 1976 


MENTAL DISORDER IN THE 
CRIMINAL PROCESS 

L.R.C. — Canada (Bilingual, English 
and French) 

6% x 93% in. — 53 pages (English) 61 
pages (French) 

April 1976 Cat. No. J31-18/ 1976 


FAMILY LAW 

L.R.C. — Canada (Bilingual, English 
and French) 

6% x 934 in. — 73 pages (English) 79 
pages (French) 

May 1976 Cat. No. J31-20/ 1976 


SUNDAY OBSERVANCE 

L.R.C. — Canada (Bilingua!, English 
and French) 

6%2 x 9%4-in. — 63 pages (English) 73 
pages (French) 

May 1976 Cat. No. J31-21/ 1976 


ADMINISTRATIVE LAW 
SERIES STUDY PAPERS 


THE IMMIGRATION APPEAL BOARD 
L.R.C. — Canada (English) 

62 x 934 in. — 88 pages 

July 1976 Cat. No. J32-3/13 


THE ATOMIC ENERGY CONTROL 
BOARD 

L.R.C. — Canada (English) 

6%2 x 9% in. — 85 pages 

February 1977 Cat. No. J32-3/15 


THE PAROLE PROCESS 
L.R.C. — Canada (English) 
62 x 93%4 in. — 157 pages 
April 1977 Cat. No. J32-3/14 


UNEMPLOYMENT INSURANCE 
BENEFITS 

L.R.C. — Canada (English) 

6Y%2 x 9%4 in. — 342 pages 

May 1977 Cat. No. J32-3/16 


THE NATIONAL ENERGY BOARD 
L.R.C. — Canada (English) 
6% x 934 in. — 216 pages 
November 1977 Cat. No. J32-3/17 


i 

Publications available 
for sale at Supply and 
Services Canada 


Appendix 


THE NATIVE OFFENDER AND 
THE LAW 

L.R.C. — Canada (English) 6% x 
9% in., 90 pages. 

Cat. no. J32-4/5-1974 

Price: Canada — $2.00. Other 
countries — $2.40 


STUDIES ON DIVERSION (EAST 
YORK PROJECT) 

L.R.C. — Canada (English) 6% x 
934 in. 230 pages. 

Includes Working Paper 7, 25 
pages. Cat. no. J32-4/6-1974. 
Price: Canada — $6.00. Other 
countries — $7.20 


STUDIES ON SENTENCING 
L.R.C. — Canada (English) 6% x 
934 in., 205 pages. 

Cat. no. J32-4/3-1974. 

Price: Canada — $4.50. Other 
countries — $5.40 


STUDY REPORT — DISCOVERY 
IN CRIMINAL CASES 

L.R.C. — Canada (English) 62 x 
Coane dT pages: 

Includes Working Paper 4, 44 
pages. Cat. no. J32-4/2-1974. 
Price: Canada — $5.00. Other 
countries — $6.00 


FEAR OF PUNISHMENT 

L.R.C. — Canada (English) 6% x 
934 in. 149 pages. 

May 1976. Cat. no. 

J32-4/ 10-1975. 

Price: Canada — $4.00. Other 
countries — $4.80 


STUDIES ON DIVORCE | 
ime G = Ganada (English) 672-x,9=4 
in. 203 pages, includes Working 
Paper 12, 40 pages, and Working 
Paper 13, 70 pages 

June 1976. Cat. No. J32-4/8-1975. 
Price: Canada — $5.75. Other 
countries — $6.90 
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STUDIES ON IMPRISONMENT 
L.R.C. — Canada (English) 6/2 x 9% 
in., 281 pages, includes Working 
Paper 11, 46 pages. 

July 1976. Cat. no. J32-4/9-1975. 
Price: Canada — $6.50. Other 
countries — $7.80 


COMMUNITY PARTICIPATION IN 
SENTENCING 

L.R.C. — Canda (English) 6% x 9% 
in., 240 pages, includes Working 
Paper 5, 25 pages and Working Paper 
O22 pages. 

July 1976. Cat. No. J32-4/ 11-1976. 
Price: Canada — $5.75. Other 
countries — $6.90 


PERMISSION TO BE SLIGHTLY FREE 
L.R.C. — Canada (English) 6% x 9% 
(eat Pages: 

October 1976. Cat. no. J32-4/ 12-1976. 
Price: Canada — $5.50. Other 
countries — $6.60 


CATALOGUE OF DISCRETIONARY 
POWERS 

L.R.C. — Canada (Bilingual, English 
and French) 

72 X 107inee 1,025) Dades: 

August 1975. Cat. no. J31-4-1975 
Price: Canada — $19.75. Other 
countries — $23.70. 


Out of Print 
Publications 


Appendix C 


GENERAL 


ANNUAL REPORT 1971-72 

L.R.C. — Canada (Bilingual, English 
and French) 

82 x 11 in., 26 pages both languages 
August 1972. Cat. no. J31-1972 


ANNUAL REPORT 1972-73 

L.R.C. — Canada (Bilingual, English 
and French) 

82 x 11, 40 pages (English), 39 pages 
(French) 

August 1973. Cat. no. J31-1973 


ANNUAL REPORT 1973-74 

L.R.C. — Canada (Bilingual, English 
and French) 

82 x 11 in., 18 pages (English) 21 
pages (French) 

August 1974. Cat. no. J31-1974 


ANNUAL REPORT 1974-75 

L.R.C. — Canada (Bilingual, English 
and French) 

82 x 11 in., 31 pages (English), 35 
pages (French) 

August 1975. Cat. no. J31-1975 


STUDY PAPERS 


EVIDENCE 

1. COMPETENCE AND 
COMPELLABILITY 

2. MANNER OF QUESTIONING 
WITNESSES 

S -CREDIBIEI RY 

4. CHARACTER 

L.R.C. — Canada (Bilingual, English 

and French) | 

812 x 11 in., 65 pages (English), 86 

pages (French) 

August 1972 (Second printing). Cat. 

no, J32-3/ 1 


a}3) 
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EVIDENCE 

5. COMPELLABILITY OF THE 
ACCUSED AND THE 
ADMISSIBILITY OF HIS 
STATEMENTS 

L.R.C. — Canada (Bilingual, English 

and French) 

81/2 x 11 in., 42 pages (English), 48 

pages (French) 

January 1973. Cat. no. J32-3/2 


EVIDENCE 

6. JUDICIAL NOTICE 

7. OPINION AND EXPERT EVIDENCE 

8. BURDENS OF PROOF AND 
PRESUMPTIONS 

L.R.C. — Canada (Bilingual, English 

and French) 

82 z 11 in., 67 pages (English), 71 

pages (French) 

July 1973. Cat. no. J32-3/3 


EVIDENCE 

9. HEARSAY 

L.R.C. — Canada (Bilingual, English 
and French) 

82 x 11 in., 20 pages (English), 22 
pages (French) 

May 1974. Cat. no. J32-5/ 1974 


EVIDENCE 

10: THE EXCLUSION SO FIEEEGAREY 
OBTAINED EVIDENCE 

L.R.C. — Canada (Bilingual, English 

and French) 

8% x 11 in., 36 pages (English), 41 

pages (French) 

November 1974. Cat. no. J32-3/10 


EVIDENCE 

11. CORROBORATION 

L.R.C. — Canada (Bilingual, English 
and French) 

8V2 x 11 in., 19 pages in both 
languages. 

June 1975. Cat. no. J31-7/ 1974 


EVIDENCE 

12. PROFESSIONAL PRIVILEGES 
BEFORE THE COURTS 

L.R.C. — Canada (Bilingual, English 

and French) 

8% x 11 in., 26 pages (English), 28 

pages (French). 

June 1975. Cat. no. J32-3/ 12-1975 


DISCOVERY IN CRIMINAL CASES — 
REPORT ON THE QUESTIONNAIRE 

SURVEY 

L.R.C. — Canada (Bilingual, English 

and French) 

8V2 x 11 in., 116 pages (English), 126 
pages (French) 

December 1974. Cat. no. J31-6/ 1974 


THE CANADIAN PAYMENT SYSTEM 
AND THE COMPUTER 

L.R.C. — Canada (Bilingual, English 
and French) 

8% x 11 in., 80 pages (English), 98 
pages (French) 

1974. Cat. no. J31-3/ 1974 


CRIMINAL PROCEDURE — A 
PROPOSAL FOR COSTS IN 
CRIMINAL CASES 

L.R.C. — Canada (Bilingual, English 
and French) 

8/2 x 11 in., 28 pages (English), 29 
pages (French) 

August 1973. Cat. no. J31-13/ 1975 


CRIMINAL LAW — OBSCENITY 
L.R.C. — Canada (Bilingual, English 
and French) 

82 x 11 in., 81 pages (English), 87 
pages (French) 

July 1974 (Second printing). Cat. no. 
J31-273 


CRIMINAL LAW — GENERAL 
PRINCIPLES — FITNESS TO STAND 
TRIAL 

L.R.C. — Canada (Bilingual, English 
and French) 

812 x 11 in., 57 pages (English), 65 
pages (French) 

May 1973. Cat. no. J31-11/1975 


TOWARDS A CODIFICATION OF 
CANADIAN CRIMINAL LAW 

L.R.C. — Canada (Bilingual, English 
and French) 

62 x 934 in., 56 pages (English), 67 
pages (French) 

Apri! 1976. Cat. no. J31-26/ 1976 


FAMILY LAW — ENFORCEMENT OF 
MAINTENANCE ORDERS 

L.R.C. — Canada (Bilingual, English 
and French) 

61%2 x 93% in., 47 pages (English), 53 
pages (French) 

April 1976. Cat. no. J31-27/ 1976 


WORKING PAPERS 


WORKING PAPER 1 — THE FAMILY 
COURT 

L.R.C. — Canada (Bilingual, English 
and French) 

6% x 9% in., 55 pages (English), 57 
pages (French) January 1974. Cat. no. 
J32-1/ 1-1974 


WORKING PAPER 2 — CRIMINAL 
LAW — MEANING OF GUILT — 
STRICT LIABILITY 

LR.C. — Canada (Bilingual, English 
-and French) 

6% x 9% in., 38 pages (English), 44 
pages (French) 

February 1974. Cat. no. J32-1/2-1974 


teem ey 


WORKING PAPER 3 — PRINCIPLES 
OF SENTENCING AND 
DISPOSITIONS 

L.R.C. — Canada (Bilingual, English 
and French) 

6% x 9% in., 35 pages (English), 38 
pages (French) 

March 1974. Cat. no. J32-1/3-74 


WORKING PAPER 4 — CRIMINAL 
PROCEDURE — DISCOVERY 

L.R.C. — Canada ( Bilingual, English 
and French) 

6% x 9% in., 44 pages (English), 49 
pages (French) 

June 1974. Cat. no. J32-1/4-1974 


WORKING PAPERS 5 & 6 — 
RESTITUTION AND COMPENSATION 
— FINES 

L.R.C. — Canada (Bilingual, English 
and French) 

62 x 9% in., 48 pages (English), 50 
pages (French). 

October 1974. Cat. no. J32-1/5-1974 


WORKING PAPER 8 — FAMILY 
PROPERTLY 

L.R.C. — Canada (Bilingual, English 
and French) 

6% x 9% in., 45 pages (English), 47 
pages (French) 

March 1975. Cat. no. J32-1/9-1975 


WORKING PAPER 9 — 
EXPROPRIATION 

L.R.C. — Canada (Bilingual, English 
& French) 

6 x 93% in., 106 pages (English), 119 
pages (French) 

April 1975. Cat. no. J32-1/8-1975 


O7 
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BACKGROUND PAPERS 


STUDIES ON STRICT LIABILITY 
L.R.C. — Canada (English) 6% x 9% 
in., 251 pages. 

Cat. no. J32-4/1-1974. 

Price: Canada — $4.00. Other 
countries — $4.80 


STUDIES ON FAMILY PROPERTY 
LAW 

L.R.C. — Canada (English) 62 x 9% 
in., 356 pages. 

Includes Working Paper 8, 45 pages. 
Cat. no. J32-4/7-1974. 

Price: Canada — $6.75. Other 
countries — $8.00 
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ST 


Publications 
during Fiscal Year 


1976-77 


WORKING PAPERS 


WORKING PAPER 17 — COMMISSIONS OF INQUIRY 
WORKING PAPER 18 — FEDERAL COURT 


ADMINISTRATIVE LAW SERIES STUDY PAPERS 


— THE IMMIGRATION APPEAL BOARD 

— THE ATOMIC ENERGY CONTROL BOARD 
— THE PAROLE PROCESS 

— UNEMPLOYMENT INSURANCE BENEFITS 


GENERAL 
ANNUAL REPORT 1975-76 
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Consultants and 
Research Personnel 
for the Whole 

or Part of 

the Year 

under Review 


ATRENS, Jerome, B.A., B.C.L. 

BELIVEAU, Denise, J.L.P. 

BELLEMARE, Jacques, LL.L. 

BRANSON, Cecil, O.D., LL.B. 

BROOKS, Neil, B.A., LL.B. 

CASTEL, Jean-Gabriel, LL.L., J.D., 
Bru .D. 

COTE-HARPER, Giséle, B.A., LL.L., 
LL.M. 

CRANE, Brian A., B.A., LL.B. 

DESFORGES, Alain-Claude, LL.L. 

DOOB, Anthony N., B.A., Ph.D. 

EDDY, Howard R., B.A., J.D. 

ELTON, Tanner, B.A., LL.B., LL.M. 

FITZGERALD, Patrick J., M.A., 
Barrister-at-Law, England 

BORTIN, Jacques, B.A., LL.L., D.E.S., 
BL.D. 

FRANCIS, Robert P., B.A., LL.B., LL.M. 

FRANCOEUR, Henri, former Deputy 
Director of Police, Laval and former 


Inspector-Detective, Montréal Police. 


FRANSON, Robert T., B.E.P., J.D. 

GOLDMAN, Marvin R., M.D., 
F.R.C.P.(C) 

GREENSPAN, Edward L., B.A., LL.B. 

GRENIER, Bernard, B.A., LL.L. 

IS5ALYS, Pierre, B.A., B.Ph., LL.L., 

faeD.E.9., Ph.D. 

JONES, G. Norman, B.A., Chief 
Superintendent (Retired), former 
Director of Protective Policing, 
R.C.M.P. 

KEYSERLINGK, Edward W., B.A., 
Seine L-1h:, 9.9:L. 


LASVERGNAS-GREMY, Isabelle, D.E.S. 


LEADBEATER, J. Alan, B.A., LL.B. 
_ MANNING, Morris, LL.B. 


ESE: 


Appendix E 


McFADYEN, Joanna L., B.A., LL.B. 

MOHR, Johann W., Ph.D. 

MULLAN, David, LL.B., LL.M. 

MYERS, Edward R., B.A. 

OXNER, Sandra E., Judge of the Nova 
Scotia Provincial Magistrate Court 

PICHER, Pamela, LL.B., LL.M. 

REID, Alan D., B.A., B.C.L., LL.M. 

RIOUX, Marcia H., B.A., M.A. 

ROBERTS, Darrell, B.A., LL.B., LL.M. 

RYAN, Edward F., B.A., LL.B., LL.M. 

SCHWAB, W. J. 

SLAYTON, Phillip, B.A., B.C.L., M.A. 

SPARER, Michel, L.L.L. 

TURNER, Richard E., B.A., M.D., 
D.Psych., F.A.P.A., C.R.C.P.(C) 

WALKER, David, B.A., B.;Comm., LL.M. 

YAROSKY, Harvey W., B.A., B.C.L. 
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This is the Seventh Annual Report of 
the Law Reform Commission of Canada. 
This Report describes the Commission’s 
activities during the period from June 1, 
1977 to May 31, 1978. 


Table of Contents 


LoINTRODUGTION = 1 
O The Commission 1 
Oo The Commission’s Mandate 2 
O Some Operational Observations 3 


0 Influence on Law Reform 4 


2 REPORTS TO PARLIAMENT ~ 8 


0 Exigibility to Attachment of Remuneration Payable 
by the Crown in Right of Canada 8 


O Criminal Procedure: Part | — Miscellaneous 
Amendments 8 


3 WORKING PAPERS 10 
4 ADMINISTRATIVE LAW PROJECT 11 


5 CRIMINAL LAW PROJECT 15 
0 Substantive Criminal Law 15 


O Criminal Procedure 16 


Vv 


6 SPROTEGTION OF LIFE PROJEGI 7 18 
O Working Papers in Preparation 18 
O Study Papers in Preparation 20 


QO Consultations 21 


7 OTHER WORK OF THE COMMISSION — 24 
O Ongoing Modernization of Statutes 24 


O Task Force on Legislative Drafting 25 


i) 


Relationships with the Public 25 


O 


Relationships with Other Law Reform Agencies 26 
Visitors 26 


Oo 


8 APPRECIATION AND ACKNOWLEDGMENTS — 28 
APPENDIX A - Reports of the Law Reform Commission 
of Canada 29 


APPENDIX B - Publications and Recommendations 
Judicially Noted 30 


APPENDIX C - Publications Issued During Fiscal Year 
TOZZI ZSy WSZ 


APPENDIX D - Consultants and Research Personnel 


for the Whole or Part of the Year under 
Review 33 


vi 


Introduction 


GO The Commission 


The Commission was established by the 
Law Reform Commission Act, to which Royal 
Assent was accorded on June 26, 1970, and 
which came into force on June 1, 1971. The 
statute originally provided for a Commission 
composed of a Chairman, a Vice-Chairman, 
two other full-time Commissioners and two 
part-time Commissioners, to be appointed by 
the Governor-in-Council on the recommenda- 
tion of the Minister of Justice and Attorney 
General of Canada. The statute was amended 
by Parliament in 1975, to provide for a 
Commission composed of a Chairman, a 
Vice-Chairman and three other full-time 
Commissioners, all appointed in the same 
manner as before, each for a term not 


exceeding seven years. The statute further 
provides that the Chairman, the Vice- 
Chairman and at least one other Commis- 
sioner shall be a person in receipt of a salary 
Or annuity under the Judges Act, or a barrister 
or advocate of not less than 10 years standing 
at the bar of any province; and that the 
Chairman or the Vice-Chairman and at least 
one other Commissioner be a judge of the 
Superior Court of Québec or a member of the 
bar of that province. All the Commissioners 
are bound to devote the whole of their time to 
the performance of their duties under the Law 
Reform Commission Act. 


Mr. Justice Antonio Lamer, then of the 
Superior Court of Québec, was the Chairman 
during almost all the time spanned by this 
Annual Report and until April 30, 1978. Dr. 
Gerard V. La Forest, Q.C. and Mr. Jean-Louis 
Baudouin, Q.C. have been Commissioners 
throughout the whole period which is the 
subject of this report. Effective July 1, 1977, 
Mr. Francis C. Muldoon, Q.C. of Winnipeg 
was appointed Vice-Chairman of the Com- 
mission. 


On November 14, 1977, Dr. La Forest was 
accorded leave of absence by the Governor- 
in-Council to serve with the Canadian Bar 
Association as Executive Vice-Chairman of its 
committee on the Constitution of Canada. Dr. 
La Forest’s leave expired on September 15, 
1978. 


The Commission in all its functions was 
well served indeed by the immediately past 
Chairman, Mr. Justice Antonio Lamer. He 
evinced qualities of heart and mind, energy 
and leadership which cannot be easily re- 
placed. Commissioners and staff alike ap- 
preciated his sense of humour as well as his 
fairness, warmth and sense of justice. Mr. 
Justice Lamer has taken up duties as a member 


of the Québec Court of Appeal and he carries 
our sincere good wishes in that important 
work, 


On May 1, 1978, Mr. Muldoon was 
appointed Chairman, and Mr. Baudouin was 
appointed Vice-Chairman of the Commission. 
Dr. La Forest being on leave of absence, the 
Commission ended the year under review 
without a statutory quorum of three Commis- 
sioners. 


Mr. Jean Coté is Secretary of the Commis- 
sion. Mr. M. H. F. Webber is Director of 
Operations. 


0 The Commission’s Mandate 


The Law Reform Commission of Canada is 
a continuing organization whose objects are 
established by Parliament and are described 
fully in section 11 of the Law Reform 
Commission Act. Basically the Commission is 
to study and to keep under review the federal 
laws of Canada, with a view to making 
recommendations for their improvement, 
modernization and reform. Specifically in- 
cluded among the Commission’s statutory 
objects are innovation in the development of 
new approaches to — and new concepts of — 
the law in keeping with and responsive to the 
changing needs of modern Canadian society 
and the individual members of that society. 
Specifically mandated by the Law Reform 
Commission Act is the Commission’s making 
reform recommendations which reflect the 
distinctive concepts and institutions of the 
common law and the civil law legal systems of 
bi-jural Canada. This statutory objective also 
sets the Commission upon the path of 


reconciliation of differences and discrepan- 
cies in the expression and application of the 
law arising out of differences in those 
concepts and institutions. 


The Commission is required by statute to 
submit for the approval of the Minister of 
Justice specific programs of study of particular 
laws or branches of law; and it must include 
in such programs any study requested by the 
Minister to which, in his opinion, it is 
desirable in the public interest that special 
priority be accorded by the Commission. The 
Commission is then empowered by statute to 
initiate and carry out any studies and research 
of a legal nature as it deems necessary for the 
proper discharge of its functions, including 
studies and research relating to the laws, legal 
systems and institutions of other jurisdictions, 
whether in Canada or abroad. 


Wherever appropriate, the Commission is 
required to make use of technical and other 
information, advice and assistance available 
from departments, branches and agencies of 
the Government of Canada. Moreover, every 
department, branch or agency is under a 
statutory obligation to make available to the 
Commission all such information, advice and 
assistance as may be necessary to enable the 
Commission properly to discharge its func- 
tions. 


Section 16 of the Law Reform Commission 
Act requires the Commission to prepare and 
submit to the Minister of Justice a Report on 
the results of each study, including the 
Commission’s recommendations in the form 
which the Commission thinks most suitable to 
facilitate the explanation and understanding 
of those recommendations. The Minister, in 
turn, is obliged by law to cause each Report to 
be laid before Parliament within fifteen days 


of his receiving it, or if Parliament be not then 
sitting, within fifteen days after Parliament is 
next sitting. 


O Some Operational Observations 


A list of the Reports which the Commis- 
sion has submitted to Parliament is Appendix 
A to this Report. Because the Commission’s 
Reports must all be laid before Parliament in 
both official languages, the Commission does 
not issue so-called informal reports, a 
technique of reporting which is available to, 
and practised by, some provincial law reform 
bodies. All of the Commission’s Reports are, 
then, both formal and published. 


The third column of Appendix A discloses 
a space for reporting any legislative im- 
plementation of the Commission’s recom- 
mendations which may occur. None has been 
implemented to end of year under review, but 
there is another kind of implementation, 
which may come about through the Commis- 
sion’s recommendations finding a favourable 
and persuasive place in judicial reasons for 
judgment. Appendix B shows the Commis- 
sion’s tentative and final recommendations 
which have been judicially noted by various 
courts and, especially, by the Supreme Court 
of Canada and other appellate tribunals. 


During the year under review, the person- 
nel strength of the Commission varied accord- 
ing to seasonal and functional factors. For the 
most part of the year, there were three 
Commissioners, one of whom was on leave of 
absence. There were 54 researchers, whose 


names appear in Appendix D and nine other 
consultants, all of whom provided their 
services to the Commission for the whole or 
part of the year. They were retained on a 
contractual basis in accordance with subsec- 
tion 7(2) of the Law Reform Commission Act. 
The Secretary is the ranking public servant of 
the Commission and all of the support staff, 
with the occasional exception of temporary 
personnel, are public servants. The staff level 
during most of the year was 34. 


The total expenditures incurred by the 
Commission during the fiscal year 1977-1978 
(April 1, 1977 to March 31, 1978) amounted 
to $2.180 million. The sum of $772.5 
thousand was expended on the research 
program, including remuneration of Commis- 
sioners. The information and_ publications 
activity cost $373.5 thousand while adminis- 
trative costs amounted to $1.034 million. 


Because the Commission’s published and 
publicized Reports to Parliament express final 
views and recommendations for reform in a 
particular area of law, the Commission then 
leaves that subject for the appropriate re- 
sponse by the government of the day, or by 
Parliament. In terms of any such particular 
subject the Commission considers itself to be 
functus officio and does not attempt to lobby 
for implementation of its recommendations. 


This self-restraint is one means of evincing the 


Commission’s independence, which is both 
explicitly and implicitly defined by the Law 
Reform Commission Act. Adoption of this 
method of operation would not necessarily 
prevent the Commission from re-assessing the 
subject at a future time if trends indicated a 
need, or if a formal statutory reference were 
directed by the Minister of Justice. 


QO Influence on Law Reform 


The Law Reform Commission of Canada 
can influence the shaping of Canadian law on 
at least four principal planes. Possibly there 
may be other levels and ways of influencing 
palpable law reform open to a law reform 
commission, but they are likely so subtle and 
hard to define as would defy the attempt in an 
Annual Report. The four planes of influence 
are: 


© the legislative plane, 
© the judicial plane, 
© the administrative plane, and 


© the general public receptiveness to 
reform. 


On the legislative plane, the Commission’s 
recommendations expressed in the Report on 
the Exigibility to Attachment of Remuneration 
Payable by the Crown in Right of Canada, 
dated November 30, 1977, were adopted by 
the provisions of Bill C-49, An Act to amend 
the Financial Administration Act (garnish- 
ment) introduced on April 26, 1978. The Bill 
has not yet been enacted at the end of the year 
under review, that is, May 31, 1978. 


Other recommendations of the Commis- 
sion have surfaced in Bill C-51 introduced on 
May 1, 1978. The formal title of Bill C-51 is 
An Act to amend the Criminal Code, the 
Canada Evidence Act and the Parole Act, but 
it is informally referred to as the 1978 Justice 
omnibus bill. For example, provisions of Bill 
C-51 relating to compensation and restitution, 
reasons for sentence and length thereof, and 
community service orders, generally adopt 
some of this Commission’s recommendations 


expressed in the Report on Guidelines: Dispo- 
sitions and Sentences in the Criminal Process, 
submitted in January, 1976. Again, the provi- 
sion in Bill C-51 for a six-month time limit 
within which trials in summary conviction 
proceedings must commence in order to 
reduce delays is identical with a portion of the 
Commission’s recommendation regarding 
time limits for the commencement of all 
criminal trials. That recommendation, among 
several others, was submitted in our Report on 
Criminal Procedure: Part | — Miscellaneous 
Amendments, dated February 23, 1978. Bill 
C-51 is before the House of Commons, but as 
of the end of the year under review, it was not 
enacted. 


Bill C-52 was also introduced on May 1, 
1978. It contains provisions, among others, 
which deal primarily with the sexual offences 
of rape, the attempt to commit a rape and the 
punishment for rape, which it would delete 
from the Criminal Code and replace with 
modified offences of indecent assault and 
aggravated indecent assault. As is now well 
known, this Commission was on the verge of 
publishing a Working Paper on Sexual Of- 
fences expressing tentative recommendations 
for reform of this vexed sector of criminal law, 
when the government took the initiatives 
expressed in Bill C-52, An Act to amend the 
Criminal Code and to amend certain other 
Acts in relation thereto or in consequence 
thereof. In introducing Bill C-52 the then 
Minister of Justice referred to the impending 
publication of the Working Paper, and expres- 
sed the expectation that the Commission’s 
tentative recommendations would be availa- 
ble in time for their consideration and 
incorporation into the ultimate version of the 
bill then being introduced. As at the end of the 
year under review, Bill C-52 had not been 
enacted. 


On the jurisprudential plane the Commis- 
sion’s recommendations have been noticed 
and considered in several courts’ reasons for 
judgment, not least the Supreme Court of 
Canada. For example, in the recent decision 
of the Supreme Court of Canada in Regina v. 
Zelensky, the majority opinion referred with 
approval to this Commission’s Working Paper 
No. 5 on Restitution and Compensation. The 
conclusions expressed in that Working Paper 
were consonant with the majority’s reasons 
for judgment in the Supreme Court of Canada. 
There was another recent judgment of the 
Supreme Court of Canada — this one 
unanimous — in the case of H.M. the Queen 
on the Information of Mark Caswell v. The 
Corporation of the City of Sault Ste. Marie in 
which this Commission’s Working Paper on 
The Meaning of Guilt — Strict Liability and 
consequent Report to Parliament, in March 
1976, Our Criminal Law, are noted with 
interest. The Commission’s recommendations 
were, assuredly, not the only resources 
utilized by the Court in support of its judgment 
in the Sault Ste. Marie case, but they were 
specifically consonant with that judgment in 
advising that regulatory offences ought to 
admit of a defence of due diligence, or as the 
Court said, ‘reasonable care’ on the part of 
the accused. These examples, among others, 
are shown in Appendix B to this Annual 
Report. 


The third plane on which the Commission 
may play a role in shaping the law is in 
influencing administrative procedures without 
legislation or court decisions being involved. 
It would be too cumbersome to describe these 
many implementations either in an appendix 
to this Report or in narrative form. An example 
will suffice for this purpose. It is drawn from 
the work which went into the Commission’s 
published Study of Administrative Procedure 
in the Unemployment Insurance Commission. 


That publication, be it noted, is a study paper 
only, and not a Report to Parliament. How- 
ever, the Chairman of the U.I.C. informed us 
by letter in August 1977 that: 


... of the 68 recommendations in the [study paper], 
20 have already been implemented and a further 31 
have our support. Proposals for their implementa- 
tion albeit with modifications in some instances, are 
in the course of development. The remaining 17 will 
not be acted upon, some because implementation is 
seen as too costly in relation to the degree of 
potential improvement, some because a change 
would not in our view bring measurable improve- 
ment and some because of legislative or equally 
constraining obstacles. 


... think it is clear from this brief progress report 
that by and large, we have viewed the ... 
recommendations as eminently sound and sensible 
and consider that their implementation would 
materially improve the effectiveness of the [U.I.C.] 
program and its administration. 


While the above example of the responsive- 
ness of the Chairman and Members of the 
Unemployment Insurance Commission is 
most readily quotable, there are other exam- 
ples which might have been cited demonstrat- 
ing the influence of the Law Reform Commis- 
sion’s work on the level of administrative 
developments. 


The fourth, and by far the most ephemeral, 
plane on which this Commission influences 
the shaping of Canadian law, is in contribut- 
ing to an atmosphere of general perception of 
law reform and its aims as well as_ its 
limitations. This can be regarded as a process 


of intellectual cross-pollination. Throughout 


Canada one observes a developing literature 
and discussion about various proposals for 
law reform. This Commission takes cogni- 
zance of articles published in professional 
journals and, in turn, sees its own proposals 
and recommendations discussed in such 
articles. But influencing the shape of Cana- 
dian law on this plane is not restricted to the 


recondite publications. We know from perus- 
ing the popular media, the letters we receive, 
and the Commissioners’ staff members’ own 
personal and private discussions with others, 
that people are at least sporadically thinking 
about the Commission’s proposals. Again, 
many of the Commission’s publications are 
employed as teaching aids in schools and 
universities. 


One must take care not to overrate this 
level of ambient influence. However, perva- 
sive as it is, it may well generate reform in the 
middle and distant future. 


At first glance, the record of legislative 
implementation of this Commission’s reform 
recommendations may seem to be meagre. 
However, before submitting to Parliament 
recommendations in specific subjects such as 
theft and fraud, or sexual offences, or pre-trial 
proceedings, for example, the Commission 
had to define and express a general policy in 
substantive criminal law, criminal procedure, 
evidence and sentencing. Reports Nos. 1 
Evidence, 2 Sentencing, 3 Our Criminal Law, 
and 5 Mental Disorder in the Criminal Process 
were made with that precise purpose in mind. 
Those Reports are mainly concerned with 
policy planning and only to a lesser degree 
with detailed amendments of specific sections 
of the Criminal Code. So it is also with Report 
No. 6 Family Law many of whose recommen- 
dations would at least require joint federal- 
provincial action and at furthest would have 
to invoke provincial jurisdiction in order to be 
implemented. Activity of such nature has 
occurred in terms of pilot projects. 


In regard to all of the above mentioned 
Reports there are numerous and continuing 
preparatory consultations occurring among 
governmental officials and in the judiciary. 
This is a process of percolation. It is not 


surprising — although no cause for joy either 
— that many of those earlier recommenda- 
tions have not found immediate legislative 
expression. 


All reform involves change, but not all 
changes are reforms. Reform then, is change 
for the better. But, better by whose lights? The 
Commission’s principal function is to recom- 
mend reform. Obviously and in the first place, 
it is the Commissioners who must be _ per- 
suaded that their recommended reform pro- 
posals would be changes for the better. 
However, the power to implement any such 
recommended changes resides in the gov- 
ernment of the day and in Parliament. If these 
latter two institutions see both merit and 
urgency in the proposals, they will be 
implemented. This process follows all the 
settled norms and traditions of parliamentary 
democracy, including, of course, the govern- 
ment’s responsibility to elected members and 
the elected members’ ultimate responsibility 
to the electorate, diluted as it might be in 
regard to any one particular law reform 
proposal. 


It would be a strange confession indeed if 
the members of the Law Reform Commission 
did not express their confidence in the desire 
of the people of Canada through their elected 
Members of Parliament and their Senators to 
see the laws of Canada systematically im- 
proved. The Commission does express that 
confidence while being fully cognizant of the 
concern of many Canadians that the so-called 
permissiveness of the sixties and first half of 
the seventies may have had some untoward 
effects on Canadian society as a whole. Such 
concern is seen by some as the entry to an era 
of popular backlash against law reform on all 
levels. Whether that opinion be true or not, 
so-called backlash is only reaction and not 


reform. The Commission is steadfast in assert- 
ing that those particular maladies of Canadian 
society which are capable of being cured or 
mitigated through law reform will yet be cured 
or mitigated by responsive, responsible inno- 
vation; and that it is imperative to do so while 
conserving and, in some instances even 
restoring, the practical ideals of the rule of law 
upon which the traditions of Canadian justice 
are founded. 
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Reports to Parliament 


Since the end of the year which was the 
subject of our Sixth Annual Report, the 
Commission has tendered the following Re- 
ports to the Minister. 


Oo Exigibility to Attachment of 
Remuneration Payable by the 
Crown in Right of Canada — 
Report 8, dated December 19, 
1977 


Under the present law, the courts may not 
attach the earnings of federal public servants 
and others who receive their remuneration 
from the Crown in Right of Canada in cases of 


non-payment of debts. This immunity is based 
on the concept of the Royal Prerogative which 
prevents a court from making a binding order 
against Her Majesty on her funds or property 
and, accordingly, without specific statutory 
provision, a garnishment order may not be 
made in respect of remuneration payable by 
the Crown. One of the most unjust effects of 
this immunity from attachment occurs in the 
enforcement of maintenance orders where no 
diversion of federal public servants’ income 
can be effected to meet family support 
obligations in those cases in which mainte- 
nance has been ordered by a court of 
otherwise competent jurisdiction. Six prov- 
inces and both territories have already 
removed the immunity. The Commission 
recommended that all existing immunity from 
garnishment, receivership or other attachment 
of salary, wages or other remuneration pay- 
able by the Crown and by the Government of 
Canada be abolished. 


Q Criminal Procedure: Part | — 
Miscellaneous Amendments — 
Report 9, dated February 23, 
1978 


This report expressed specific proposals 
for procedural reform in four matters: 


A. Pre-trial Hearings — These recommenda- 
tions are designed to permit the ‘clearing 
away’ of as many procedural issues as 
possible before any full complement. of 
witnesses and jurors has to come to court to 
wait around while such issues are being tried. 
Section 483 of the Criminal Code accords full 
local autonomy to make rules of court 
contemplated in the proposal according to the 


exigencies of disparate circumstances in the 
provinces. 


B. Evidence by Solemn Declaration — In 
many criminal cases — especially accusations 
of offences against property — owners and 
others in possession of such property are 
called as witnesses to give very factual and 
non-contentious testimony upon which they 
may be cross-examined to be sure, but often 
unnecessarily and in a desultory fashion, if at 
all. Such is the situation too of a parade of 
witnesses called for no other purpose than to 
demonstrate the sequence and continuity of 
possession of a proposed exhibit or other 
article. The proposals for admitting this certain 
kind of evidence by solemn written declara- 
tion are designed simply to give the system a 
chance to eliminate many, if not most, of 
these ritual charades. After all, if defence 
counsel knows he or she is not really going to 
cross-examine that sort of witness, why should 
the witness have to be personally present? 
Unless counsel specifically requests these 
witnesses for cross-examination, their evi- 
dence should be introduced by solemn 
written declaration. 


C. Elections and Re-elections — These terms 
refer to an accused person’s selecting the 
court of criminal jurisdiction (/.e. a magistrate, 
a judge alone, or a court composed of judge 
and jury) by whom the accusation will be 
tried. It is frequently suggested that the 
accused’s defined right of re-election is 
sometimes articulated as a deliberate delaying 
tactic; and even where that is not the motive, 
untimely re-election may — and often does — 
cause administrative difficulties and delay. 
The Commission recommended that  re- 
election of mode of trial be available as of 
right only within seven days after committal 


for the trial whose mode was originally 
elected by the accused. One week is sufficient 
time to mull over second thoughts about the 
chosen mode of trial. Thereafter, if permitted 
at all, re-election should be possible only if 
the accused can show valid cause and if the 
Crown and the court of original election both 
agree. The Commission further recommended 
that when no election is expressed, the 
accused be deemed to have elected trial by 
magistrate. Again, if the election is not for trial 
by magistrate but without specifying a prefer- 
ence for either of the other two modes, it 
should be deemed to be for trial by judge 
alone. 


D. Discharge of the Accused — Apart from a 
few minor exceptions, there is no limitation 
period governing the commencement. of 
prosecutions for indictable offences. Once a 
charge is laid, there is no rule specifying how 
soon the case must be brought to trial. The law 
does not formally express recognition of the 
vice of delay. The Commission recommended 
that when an accused has not been brought to 
trial within one year (or 180 days in proceed- 
ings under Part XXIV) of his or her first court 
appearance on a charge, the accused should 
be entitled to a discharge, upon application. 
Unless the period has been lawfully extended 
(for one example, in the instance of an 
absconding accused) in the manner provided, 
then the accused would, on application, 
simply be discharged. A discharge is not an 


~ acquittal. The Commission recommended 


that, in order to provide the provincial 
Attorney General with a new instrument of 
control over the administration of justice, the 
Crown could still proceed on the charge after 
the time lapse, if the Attorney General would 
personally consent to reinstituting the pro- 
ceedings. 
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Working Papers 


During the year under review ending on 
May 31, 1978, four Working Papers sequen- 
tially numbered, were issued for public 
response: 


18. Federal Court, 

19. Theft and Fraud, 

20. Contempt of Court, 

21. Payment by Credit Transfer. 


These documents are listed in Appendix C, 
and are mentioned in the descriptions of 
project activities which follow. 


Working papers are statements of Com- 
mission positions at time of publication and 
contain tentative recommendations for reform 
in a particular area. Such recommendations 
are not final and the primary purpose of the 
working paper is to elicit comment and 
provide a vehicle for consultation. 
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Administrative Law Project 


For this Project on Independent Federal 
Administrative Agencies, the past year was 
one in which specific law reform efforts were 
consolidated through reciprocal consultations 
with senior government administrative au- 
thorities and counsel, as well as with appro- 
priate committees of the Canadian Bar Asso- 
ciation. 


The highlight of the year came when the 
Law Reform Commission, together with the 
Privy Council Office and the Public Service 
Commission as co-sponsors, held a Seminar 
for Members of Federal Administrative Tri- 
bunals in April 1978, at Touraine, Québec. 


The opening address was given by Mr. 
Francis C. Muldoon, Q.C., then Vice- 
Chairman of the Law Reform Commission, on 
general administrative law issues of common 


interest to many of the tribunals. Various 
individuals, from both the government and the 
private sector, then participated in a series of 
panels treating topics such as the following: 
internal relationships among tribunal mem- 
bers with respect to their official functions and 
to problems of comportment; external rela- 
tions of tribunals with non-governmental 
institutions, particularly public interest groups 
and the press; the importance of hearings and 
decision-making as important functions of 
administrative tribunals — which was fol- 
lowed by discussions in small groups of 
typical questions raised in the hearings 
process; what public expectations are in 
respect of tribunal performance, and how 
tribunal activities could be better oriented to 
respond to public interests; relationships 
between administrative tribunals and Parlia- 
ment, the Privy Council Office and the 
Treasury Board. Finally, there was a closing 
address on the future of Administrative Tri- 
bunals. 


The Seminar was an unqualified success, 
and it is hoped that similar seminars for 
information and training purposes can be 
arranged through the initiative and efforts of 
appropriate government authorities to be held 
on a regular basis in the future. It was of great 
assistance not only to tribunal members, but 
to Administrative Law Project personnel, in 
regard to issues upon which they should focus 
in developing recommendations for law 
reform. 


Further assistance was forthcoming from a 
consultative committee of senior officials and 
legal counsel from various agencies, who 
gave invaluable assistance to the Administra- 
tive Law Project by reading and criticizing, 
chapter-by-chapter, a penultimate draft of the 
projected General Working Paper on Inde- 
pendent Administrative Agencies. 


To the gratification of all concerned, the 
Study Group of Administrative Tribunals, an 
informal group of members of tribunals and 
staff counsel, began to meet again on a regular 
monthly basis in January, 1978. The group 
had been started through the efforts of Mr. 
Jacob Finkelman, Q.C., then Chairman of the 
Public Service Staff Relations Board, in 1973, 
but had fallen into a moribund state upon his 
retirement. Fortunately, through the good 
offices of the Law Reform Commission and 
renewed efforts by Mr. Finkelman, who 
remains very interested, an even larger group 
of persons than before began attending the 
monthly round table discussions. By the end 
of May, 1978, four meetings had been held on 
the subjects of general administrative law 
issues, the Commission’s Working Paper 18 
on the Federal Court, the responsibilities of 
the Privacy Commissioner under Part 1V of the 
Canadian Human Rights Act, and the relation- 
ship between the Privy Council Office and 
administrative tribunals, particularly with re- 
spect to the appointments process. Also by 
that time, this Commission was able to step 
down from performing any active administra- 
tive services for the group, as responsibility 
devolved on a committee constituted of 
members and counsel from various of the 
participating tribunals. Needless to say, the 
Law Reform Commission will continue its 
interest in what the study group is doing, and 
will remain willing and able to proffer 
assistance when asked. 


Administrative Law Project input into 
other federal government bodies continued 
unabated. In the 65th Science Council Meet- 
ing on February 10, 1978, a representative of 
the Commission spoke on the ‘Science Court 
Proposal’’ which the Science Council was 
studying. 
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The importance of statistical record- 
keeping by the federal government on legal 
matters has been a concern of the Commis- 
sion since its inception. Meetings with Statis- 
tics Canada personnel were held to discuss 
what might be compiled supplementary to 
what was already on central data government 
records. The Commission also co-ordinated 
efforts with personnel of the Federal Court of 
Canada so that the latter might produce more 
complete records of activities before that court 
in the administrative law field. The statistics 
compiled in that matter were set out as 
appendices to an in-house paper of the 
Commission on ‘‘Appeals from Federal Ad- 
ministrative Authorities to the Federal Court of 
Canada’’. 


Interaction with federal administrative 
agencies continued to result in substantive 
law reform efforts. The Study Paper on 
Unemployment Insurance Benefits contained 
many recommendations which were adopted 
by the Employment and Immigration Commis- 
sion. Employees of that Commission also used 
the Law Reform Commission Working Paper 
19 on Theft and Fraud as a reference source 
for reworking their sanctions procedures and 
provisions. Officials from the Atomic Energy 
Control Board also asked the Commission for 
comments as to rules which a restructured 
board might adopt regarding disclosure of 
information, confidentiality and other matters. 
Such consultations and related activities rein- 
force the notion that often the Commission’s 
role on a level other than legislative revision is 
of no little significance to law reform. 


Mutual cooperation with provincial au- 
thorities continued to assist the law reform 
process. The final draft of a study paper 


prepared for this Commission on Disclosure of 
Information, Confidentiality and Proceedings 
of Administrative Tribunals, along with other 
materials, was furnished to the Ontario Royal 
Commission on Freedom of Information and 
Individual Privacy, and in turn that Royal 
Commission reciprocated with materials of 
use to the Law Reform Commission of 
Canada. 


The year also saw fruitful cooperation with 
the Canadian Bar Association, as committees 
of that association were asked for their advice 
on what changes might be made in Commis- 
sion recommendations on Commissions of 
Inquiry and amendments to the Federal Court 
Act in between the Working Paper and Report 
stages. In return, Commission personnel were 
consulted by a special committee of the 
Canadian Bar Association which was prepar- 
ing its own recommendations for changes in 
the Federal Court Act to put into a report to be 
tabled at the 1978 Annual Conference of the 
Association in Halifax, Nova Scotia. Worthy 
of note also, was the address on ‘‘Independent 
Administrative Agencies — a New Perspec- 
tive’, presented by Dr. G. V. La Forest, the 
Commissioner responsible for the Administra- 
tive Law Project, at the 1977 Annual Confer- 
ence of the Canadian Bar Association, held in 
Ottawa, Ontario. 


Law faculties across the country continue 
to provide inspiration, information and _ per- 
sonnel for the Commission. Administrative 
law conferences are also held on university 
premises from time to time. In January this 
past year, consultants for the Commission 
actively participated in a Conference on 
Administrative Justice sponsored by the Cana- 
dian Institute for the Administration of Justice 
and hosted by the Common Law Students 
Association of the University of Ottawa 
Faculty of Law. Also, an ‘Update on the 


Administrative Law Project’ was presented at 
the seminar for administrative law professors 
at the annual meeting of the Canadian 
Association of Law Teachers held during the 
Conference of the Learned Societies at the 
University of Western Ontario at the end of 
May, 1978. 


Canada has always encouraged interna- 
tional legal exchanges and has benefited from 
comparative law studies. This past year, 
members of the Commission attended the 
Meeting of Commonwealth Law Reform 
Agencies at London, England, on August 2-3, 
1977. A consultant from the Commission 
spent three weeks in Switzerland and the 
Federal Republic of Germany in September, 
1977, consulting with various government 
authorities there, and prepared a detailed 
“Rapport de la Mission d’Information en 
Suisse et en République Fédérale d’Allemagne 
sur l’Organisation de la Juridiction Adminis- 
trative et la Législation Générale sur la 
Procédure Administrative’’ upon returning to 
Canada. In November, a consultant attended 
a National Institute of the American Bar 
Association on ‘The Elements of Public Utility 
Rate Proceedings Including Current Issues’, 
held in Washington, D.C., and visited with 
authorities of the Administrative Conference 
of the United States, the Brookings Institution, 
the American Enterprise Institute, and the 
National Center for Administrative Justice. 
Another consultant attended an American Bar 
Association National Institute on Freedom of 


_ Information, Sunshine and Privacy Laws held 


in New York City in December. 


Publications from the Administrative Con- 
ference, the U.S. General Accounting Office, 
and various Congressional Committees have 
been of great use to the Commission. Profes- 
sor L. Harold Levinson of the Vanderbilt 
University School of Law merits special thanks 


for sending to the Commission a great deal of 
information on reform of administrative pro- 
cedures which he had compiled while work- 
ing under contract for the Administrative 
Conference. 


Finally, the Administrative Law Project has 
greatly benefited from materials on adminis- 
trative law reform obtained from New Zea- 
land and Australia. The latter country, in 
particular, has taken an awesome leap toward 
changing its whole legal structure with regard 
to public administration. 


The publication of administrative law 
studies accelerated at the Law Reform Com- 
mission during 1977-1978. Working Paper 17 
dealt with Commissions of Inquiry and Work- 
ing Paper 18 with the Federal Court’s Jurisdic- 
tion over Administrative Authorities. Agency 
study papers on the Parole Process, Un- 
employment Insurance Benefits and the Na- 
tional Energy Board came off the press. Papers 
on the verge of publication were a study paper 
on The Federal Court Act, an agency study on 
the Regulatory Process of the Canadian 
Transport Commission, and the transcript of 
Speakers’ Remarks from a Seminar for Mem- 
bers of Federal Administrative Tribunals, April 
5-7, 1978. Papers which had been submitted 
to the Commission but had not yet entered the 
publication process were an agency study on 
the Anti-Dumping Tribunal and a study paper, 
mentioned above, on Disclosure of Informa- 
tion, Confidentiality, and Proceedings before 
Administrative Tribunals. 


Agency studies are still being conducted 
on the Canadian Radio-Television and Tele- 
communications Commission, the Canada 
Labour Relations Board, and the Tariff Board. 
The Working Paper on Independent Adminis- 
trative Agencies, following a painstaking 
series of consultations, will be published 


during the 1978-1979 fiscal year. The Com- 
mission finds it most useful, and therefore 
advisable, to perform practical study analyses 
of representative kinds of federal boards, 
agencies and tribunals in order to survey the 
scope of reforms which it is bound to propose. 
Accordingly, a handful of other study papers 
related to administrative agency activities are 
in the planning stages, and those papers will 
be prepared prior to any report or reports that 
the Commission will make to Parliament on 
the Administrative Agency Project. 
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Criminal Law Project 


Research into criminal law and its per- 
ceived deficiencies has been performed dur- 
ing the year under review. This project divides 
itself naturally into substantive criminal law 
and criminal procedure. Commissioners fre- 
quently hear calls from the judiciary as well as 
the bar for the same discrete division in the 
law itself, that is to say, into a substantive 
Criminal Code and a separate statute being a 
Code of Criminal Procedure. It is said that 
such division would permit better understand- 
ing of the criminal law not only by the general 
public, but also by the bar and bench of our 
country. Such a severance of the provisions of 
the present Criminal Code might seem to be a 
labour much akin to unscrambling an 
omelette. Yet, it could be a most practical 
exercise for the future in that integral and 
distinct legislative statements of the ‘what’ 
and the “how’’ in Canadian criminal law 
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could enhance clarity and greatly help those 
who are and will be responsible for the proper 
functioning of the criminal justice system in 
our country. 


The ultimate objective of the Commission 
in this project is to produce recommendations 
for the thorough reform of criminal law in 
Canada. Members of Parliament and Senators 
not infrequently tell the Commission that they 
understand that ultimate objective to be the 
production of ‘’a new Criminal Code”. 
Whether our work in this project results in the 
two new codes above mentioned or not, our 
objective is at least to make studied recom- 
mendations which will provide the fundamen- 
tals of a new code or codes for Canada. Such a 
fundamental review will, however, require 
much deliberate and painstaking work before 
culminating in a comprehensive new criminal 
law. 


O Substantive Criminal Law 


During the year which is the subject of this 
report, two Working Papers were completed 
and published. They are: 


Theft and Fraud, Working Paper 19 


This paper examines the many sections of 
the present Criminal Code dealing with the 


variety of kinds of theft and fraud and 


tentatively recommends a thorough redefini- 
tion and considerable simplification. The 
suggested reformulation is presented as a draft 
enactment, with a schedule of actual case 
dispositions to demonstrate the potential 
impact of the proposed new sections on 
dispositions which would be effected under 
such new provisions. 


Contempt of Court, 
Working Paper 20 


Contempt of Court is a confused part of the 
law because there are at least three kinds of 
contempt, civil, criminal and common-law. In 
this paper it is tentatively recommended, 
among other things, that all such offences over 
which Parliament has jurisdiction be expres- 
sed in the Criminal Code, thereby eliminating 
the common-law contempt power; that mens 
rea or subjective fault be required in all such 
offences; and that all offences categorized as 
contempt be carefully and precisely defined. 
Future work on rationalizing all other offences 
against the administration of justice is forecast 
in this Working Paper. 


Work on substantive criminal law con- 
tinues in the areas described below. 


The general part of the projected new 
Criminal Code is a subject in which research 
and reformulation are being conducted under 
the following topics: 


© General Principles of Criminal Liability, 

© Defences, 

© Inchoate Offences, 

© Parties and Participation, 

© Classification of Offences, 

© Corporate and Vicarious Liability, 

© Jurisdiction. 

The general part of the Criminal Code, as 
its designation implies, expresses the general 
principles of criminal law. In a profound 
sense, the spirit of our criminal law resides 
mainly in the general part. Because of its 


importance, the Commission’s approach to 
the general part is exceedingly cautious and 
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deliberate so that an apt expression of durable 
principles may be presented for discussion to 
the public. 


The Special Part of the Code enunciates 
the specific offences. Work is proceeding 
toward recommended reforms in the follow- 
ing specific prohibitions of criminal law: 


© Theft and Fraud, 

© Contempt of Court, 

© Sexual Offences, 

© Homicide and Offences of Violence, 


© Offences against the Administration of 
Justice. 


Because a complete review of the Crimi- 
nal Code is a major element of the Commis- 
sion’s mandate, the problems associated with 
other specific prohibitions of criminal law will 
ultimately be considered. The above list is 
therefore not exhaustive, but represents ac- 
tivities underway at the end of the year under 
review. 


As and when these studies are completed, 
with tentative or final reform recommenda- 
tions, they will each see light of day in 
Working Papers or Reports to Parliament as 
may be appropriate. 


0 Criminal Procedure 


Work on criminal procedure produced the 
Report on Criminal Procedure — Part 1: 
Miscellaneous Amendments in February 
1978. Ongoing research and reformulation 
efforts are being undertaken in the following 


subject topics: 
© Pre-trial Procedures, 
© Sentencing Procedures, 
oO Jury Procedures, 


© Police Powers. 


Police Powers is the newest topic in the 
list, to be initiated by the Commission. 
Although the project will focus on the 
traditional powers of arrest, search and 
seizure, it will also examine a variety of 
important related matters, such as the disposi- 
tion of seized things, and the growth of private 
policing. 


In this study we have adopted the follow- 
ing approach: First, the research will examine 
both the legal and the wider social aspects of 
the exercise of police powers; second, project 
staff will gather as much data about the actual 
exercise of police powers as may be feasible 
in light of both time and fiscal restraints; and 
third, there will be much consultation and 
interviewing of knowledgeable persons in 
order to enhance the legal research, facilitate 
the collection of data and assess the tentative 
recommendations which will be formulated in 
a Working Paper. 


Reliable information on the exercise of 
search and seizure powers is lacking in many 
particulars. It is probable that some actual 
practices will have to be scrutinized carefully 
in order to assess their benefit or detriment to 
that constant dynamic balance between effec- 
tive enforcement and individual liberty which 
characterizes parliamentary democracy in 
Canada. Therefore during the summer of 
1978, with the cooperation of the relevant 
provincial authorities, the Canadian Associa- 
tion of Chiefs of Police and the R.C.M.P. there 
is to be a survey of police practices relative to 


search with and without warrant and writs of 
assistance in several cities across Canada. 


The Commission will undertake some 
further studies about policing but not directly 
linked to the exercise of any particular police 
power. These will involve at least 


© Police powers and the constitutional 
division of powers; 


© Private contractual policing; 


© The rights of accused persons under 
investigation including the subjects of 
self-crimination and evidence relating 
to identification. 


Because these studies of police powers are 
still underway as at the end of the year under 
review and because they are sensitive in terms 
of security and privacy, as well as necessary 
consultation and review with the police forces 
involved, publicity about the studies will 
await the publication of Working Papers and 
the issuance of next year’s Annual Report. The 
Canadian Association of Chiefs of Police is 
really the main focal point of the Commis- 
sion’s entry into this study and, therefore, the 
cooperation accorded us by that Association 
is highly prized and, indeed, virtually indis- 
pensable. 


Protection of Life Project 


For the Protection of Life Project, 1977- 
1978 was largely, though not exclusively, a 
year of research and writing. The issues being 
studied are sensitive. They are of deep interest 
to the medical and legal professions, to the 
moralist, the philosopher, the religious and, 
indeed, most, if not all, members of the 
general public. A multi-disciplinary approach 
was adopted to bring under examination the 
disparate views of all concerned. Some travels 
and consultations were undertaken as well 
(see below) but the initial ‘“ground-breaking’’ 
consultations took place during the previous 
year, and the in-depth extended consultations 
will take place once the project studies are 
completed and available. The research and 
writing is focused on nine. studies, five 
working papers and four study papers, all due 
for publication and distribution during 1979. 
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O Working Papers in Preparation 


The Working Papers in preparation during 
the year under review are the following: 


Definition of Death ('’Definition 
of Criteria for the Appraisal and 
Determination of Death’’) 


This paper is considering the pros and 
cons of ‘defining’ legally the criteria for 
death, and will make proposals accordingly, 
either by concluding that such a ‘‘definition’’ 
is not needed, or by formulating one judged to 
be most applicable. So far in Canada, the only 
jurisdiction to enact a statutory definition of 
death is Manitoba. The need to consider such 
definitions arises against the background of 
new medical technology (particularly life 
support systems) which helped to raise the 
fundamental question for both medicine and 
law as to exactly what signs are indicative of 
human death. Death is accordingly being 
studied as both a medical and a _ legal 
phenomenon; both medical and legal views 
are being sought, and existing and proposed 
‘definitions’ of death are being considered 
and evaluated. Any eventual proposal defin- 
ing these criteria should help to define the 
context of the next issue — euthanasia — by 
shedding more light on the “‘life-death bound- 
ary’’ question. For that reason this study is 
being closely co-ordinated with that on the 
subject of euthanasia. 


Euthanasia 


This paper is an evaluation of how well! 
relevant Canadian law (particularly the 
homicide laws) and legal theory actually 
protect and affirm the various rights and 
values raised by the issue of euthanasia in the 


medical context. It is focusing on various 
classifications of patients — defective new- 
borns, adults, the competent and the incom- 
petent. It is considering and weighing the 
various meanings of euthanasia — direct and 
indirect, voluntary and involuntary, as they 
relate to the right to life and the duties and 
liabilities of physicians in the legal framework. 
Notions being examined in that legal 
framework are for instance: consent, assault, 
parental responsibilities, causation and the 
defence of necessity. If the Commission 
concludes in this paper that present law is 
inadequate with respect to euthanasia, 
specific laws or models will be formulated by 
way of reform proposals. 


Behaviour Modification 


This paper will be exploring and evaluat- 
ing the adequacy of our laws and _ legal 
processes insofar as they regulate medical- 
scientific behaviour modification techniques. 
The issues involved go to the roots of our most 
fundamental and cherished values — dignity, 
the value of human life and autonomy. For 
that reason this study includes analyses of the 
philosophical as well as the legal contexts. 
The latter context is dealt with largely by 
means of analyses of the manner, extent and 
implications of the protection of relevant 
human rights in Canadian (and other) Bills of 
Rights, Charters, Acts and statutes. At this level 
the basic question is this: are these values and 
individual rights more important than en- 
forced conformity to societal norms? 


This study includes as well a description 
of the various behaviour modification 
techniques (particularly those used in Canada) 
as well as past and present theories of 
behaviour. Both the coercive use (i.e. without 
consent) and the non-coercive use (i.e. with 
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consent) of these technologies are being 
examined. On the basis of these and other 
analyses, this paper will make specific pro- 
posals in an attempt to answer the following 
question: Assuming that there are limits to 
society’s right to control behaviour, and to 
medical science’s right to intrude, how should 
those limits be articulated and enforced? 


Human Experimentation 


This study is evaluating present legal 
controls in the area of human experimenta- 
tion. It will include in its analysis both 
therapeutic and non-therapeutic research, and 
will consider various types or examples of 
medical research presently taking place in 
Canada — for instance, genetic, psychologi- 
cal and surgical research. Included as well is 
an analysis of the source of research funding 
in Canada, and the controls and reporting 
procedures attached to the funding. The 
research subjects of particular interest in this 
legal analysis are: healthy volunteer subjects, 
patients, the terminally ill, children, foetuses, 
mental incompetents and prisoners. Since in 
this study, as in the others, there are some 
basic and fundamental values and_ rights 
involved, a number of ethical/legal principles 
will be discussed, particularly those of au- 
tonomy and inviolability. 


In discussing these and other principles 
and values, one of the central issues to resolve 


. is that of whose standards should apply — the 


experimenter’s, the medical profession’s or 
those of the community; are they reconcila- 
ble, and what should be the rdle of law in 
making these choices. The study is evaluating 
both legal (or quasi-legal) controls such as 
legislation, case law and codes, as well as 
administrative and extra-legal controls such as 
peer or committee review. 


Treatment 


This paper examines both a number of the 
more ‘‘strictly legal’’ issues (such as the 
meaning and scope of ‘‘treatment’’ in 
medicine and law, responsibility in treatment, 
the meaning and scope of legal duty in 
treatment, and who may treat), as well as still 
more fundamental and value-oriented issues 
such as the right to treatment, the right to 
refuse treatment, who makes treatment deci- 
sions in the case of dying patients, how to 
make decisions involving the allocation of 
scarce medical resources. The study of these 
and other issues is being undertaken to fulfill 
four goals: to define ‘‘treatment’’ especially 
for the purpose of criminal law; to examine 
the process of the administration of treatment 
to determine criminal responsibility and legal 
duty; to identify controversy within the 
treatment area as it may or may not relate to 
law; to make suggestions for legal reform in 
relation to all these points. 


Q Study Papers in Preparation 


The Study Papers in preparation during the 
year on which this Annual Report is based, are 
as follows. 


Sanctity of Life and Quality of Life in 
the Context of Ethics, Medicine and 
Law 


This study paper seeks to do essentially 
two things. First of all, to describe and 
evaluate (from the ethical perspective) some 
of the major views today on the related and 
somewhat elusive subjects of ‘sanctity of life’’ 
and ‘‘quality of life’’ in the medical context. 
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Secondly, to indicate some of the implications 
and priorities of those ethical analyses for law 
and law reform. Arguments pitting the ‘‘sanc- 
tity of life’ against the ‘‘quality of life’ are 
much used in debate on biomedical issues, 
particularly those of the definition of death 
and cessation of medical treatment. This 
paper attempts to determine with some 
precision the meanings and implications (for 
law and ethics) of both ‘‘sanctity of life’’ and 
‘quality of life’. It argues the thesis that they 
do not need always to be seen as competing 
values, because they are in fact (with certain 
important qualifications) complementary and 
mutually protective. This thesis is explored 
and argued by focusing primarily on the 
questions of euthanasia and the definition of 
death, and the ethical considerations in- 
volved. One of these considerations is the 
meaning and normative value of the concept 
of person. 


Informed Consent 


This study is an important background 
work for all the working papers, but particu- 
larly that of human experimentation, insofar 
as it is obviously a central consideration in 
that context. Particular attention is given to the 
meaning and implications of informed con- 
sent — particularly the duty to inform the 
patient; the importance of the patient's 
understanding of the risks and_ benefits; 
defects of consent, such as coercion and 
duress, mistake and deception. 


This paper is largely an analysis of 
consent’s primary function in the medical 
situation, that is, regulating of risk-taking and 
controlling of the invasion of privacy. Of 
particular interest, of course, is how. this 
function is articulated in legislation and legal 
process. The paper seeks to analyze the legal 
and factual basis on which consent rests. The 


fundamental principles underlying consent, 
that is, the rights to self-determination, in- 
violability and privacy are being given par- 
ticular attention, especially as related to 
particular kinds of patients and research 
subjects. These are, the dying, children, 
foetuses, mental incompetents and prisoners. 


The Concept of the Person in Law 


Concentrating on the medical-legal field, 
this study explores legal attitudes towards the 
person. It seeks to uncover the values 
underlying legal rules and legal decisions 
which touch upon the concept of ‘‘person’’. 
Its central question is whether there is in fact a 
legal definition or concept of person, and if so, 
the implications of that concept for medical 
decision-making. Another issue involves a 
comparison of the legal concept or under- 
standing of the person, with concepts of the 
person in philosophy. 


More specifically, the paper attempts to 
delineate what the Criminal Code and crimi- 
nal law in general consider as a person or an 
individual human being, and what in particu- 
lar is protected by the “protection of the 
person’. The particular values, human 
characteristics or rights protected may well 
not be accessible in law in the form of a 
clearly articulated concept or definition. But 
by analyzing a number of important court 
decisions in this area, some patterns and 
consistent concerns may emerge and provide 
a composite profile of the human person as 
protected in law. 


Sterilization of the Mentally 
Retarded/Mentally III 


Arguments in favour of sterilization of the 
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mentally retarded/mentally ill tend to focus 
either on the supposed right of the ‘unfit’ to 
be protected from the excessive burden of 
parenting, or on the supposed right of the state 
to protect its medical and financial resources. 
But what do these “‘rights’’ mean and imply in 
this question? This study attempts to answer 
that question by analyzing and evaluating the 
various arguments and theories advanced, 
particularly as they are articulated in social 
policy including legislation. Attention is di- 
rected to the rights and interests of all the 
concerned groups affected by decision- 
making in this question — parents, the state, 
and in particular of course those of the 
mentally ill and retarded. The most important 
rights relevant to these persons in the context 
of sterilization will be explored — the right to 
sexual relations, to procreate, to marriage, to 
parent, to receive family benefits. The real 
issue is, are there any reasons why under 
certain circumstances any of these rights 
should be denied or restricted? Included in 
this study will be an overview and evaluation 
of existing and proposed legislation in Canada 
and elsewhere relating to sterilization. 


O Consultations 


As noted, this has been largely a research 
and writing year for the project. Nevertheless 
a number of formal and informal consultations 
and discussions took place at the Commission 
and elsewhere, and the Commissioner in 
charge and project staff have been invited on 
a number of occasions to speak to groups and 
associations about the work and aims of the 
project. 


Several associations indicated much in- 
terest in the project, and are in the process of 


forming committees to respond to the Com- 
mission’s working and study papers once they 
are published and available. Of particular 
note among the groups with whom the project 
staff have been in touch this year is a Task 
Force established by the Canadian Nurses 
Association specifically to advise us in this 
project. The Committee comprises eleven 
nurses from every region of Canada and from 
many branches and kinds of nursing experi- 
ence. A most useful meeting was held at the 
Commission with that Committee on January 
AAO, 


Consultations with most of the individuals, 
groups and associations with whom the 
project had already established contact during 
the past year took place on a continuing basis 
during this year as well. (A full list of these 
groups, associations and Centres appears later 
in this part.) Particularly helpful to those 
working in this project were several physi- 
cians and nurses at the Scarborough General 
Hospital (of Toronto), the Hospital for Sick 
Children (Toronto), Toronto Western Hospital, 
and the Palliative Care Unit of the Royal 
Victoria Hospital in Montréal. Also extremely 
helpful and informative were visits to the 
National Commission for the Protection of 
Human Subjects of Biomedical and Be- 
havioural Research, and the Kennedy Institute 
for the Study of Human Reproduction and 
Bioethics, both located in Washington, D.C. 


Among the groups addressed by Project 
Staff or Commissioners were, the Alberta 
Association of Registered Nurses (Annual 
Meeting, May 5), the Manitoba Medico-Legal 
Society (February 28), Colloquium on 
Biomedical Ethics, University of Western 
Ontario (October 27-30). Invitations have also 
been received to address a number of groups 
during the coming year, among them the 
Catholic Physicians Guild of Manitoba. 
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The issues being dealt with are extremely 
contentious. There are many individuals and 
groups with strong and important views and 
interests to represent. Because the Commis- 
sion’s views as expressed in these studies will 
be tentative only, a great deal of importance 
must be attached to the post-publication 
consultation period. During that period of 
about one year, the Commission intends to 
consult, and to consider attentively, the views 
of both the general public and the particular 
professions and disciplines with an interest in 
these issues. Only at the end of that period 
will the Report to Parliament be formulated on 
these matters, in which some of the Commis- 
sion’s initial proposals may well be revised in 
the light of the consultations. 


Among the groups and _ institutions in- 
formed and consulted were the following: 


© Canadian Medical Association 
© Ontario Medical Association 
© Quebec Medical Association 
© Manitoba Medical Association 
© Canadian Hospital Association 


© Canadian Nurses Association (which 
put together a National Task Force to 
advise us) 


© Canadian Association for the Mentally 
Retarded 


© Health and Welfare, Canada 
© Medical Research Council 


© Queen’s University (Department of 
Community Health and Epidemiology) 


© Medical Protective Association 


© University of Western Ontario (Facul- 
ties of Law, Medicine and Philosophy) 


McMaster University Medical Centre, 
Hamilton 


McMaster University, Department. of 
Philosophy 


Kennedy Institute, Washington, D.C. 


Hastings Institute of Society, Ethics and 
the Life Sciences, Washington, D.C. 


Ottawa General Hospital 

Toronto Western Hospital 

Hospital for Sick Children, Toronto 
Scarborough General Hospital, Toronto 


National Commission for the Protection 
of Human Subjects, Washington, D.C. 


Clarke Institute of Psychiatry, Toronto 


Association des médecins de langue 
francaise du Canada 


Canadian Theology Society 


School of Nursing, University of Man- 
itoba 


Alberta Association of Registered 
Nurses 


Foothills Hospital, Calgary 


Royal Victoria Hospital, Palliative Care 
Unit, Montréal 


Manitoba Medico-Legal Society 
Metropolitan Toronto Forensic Services 
Centre for Bioethics, Montréal 


Rideau Regional Centre, Smiths Falls 
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Other Work 
of the Commission 


Although, according to its authorized 
program of studies, the Commission is most 
intensively engaged in the three main projects 
already described, it has a fourth project in 
which it can identify needed reforms without 
embarking on a full-blown project such as the 
three mentioned. This fourth project is desig- 
nated as the Ongoing Modernization of 
Statutes. 


O Ongoing Modernization 
of Statutes 


It was under this rubric that the Commis- 
sion formulated and submitted its eighth 


Report, that which dealt with the exigibility to 
attachment of remuneration payable by the 
Crown in Right of Canada. There it seemed 
utterly clear, especially in regard to family 
maintenance obligations, that federal 
employees ought no longer to be exempt from 
one of the most effective instruments of 
enforcement of maintenance judgments when 
others, including most provincial civil ser- 
vants, police and judiciary are not so exempt. 
Warm support for the recommendations has 
been expressed by the Barreau du Québec 
and the Manitoba Bar Association. As noted 
previously the recommendations were legisla- 
tively expressed in Bill C-49. 


Working Paper 21, Payment by Credit 
Transfer, was initiated as part of the Commis- 
sion’s project in the Ongoing Modernization 
of Statutes. It reflects a perceived need for the 
law to keep up with practice and new 
technology. 


This sort of reform could be effectively 
advanced by individual Senators and Mem- 
bers of Parliament during an earlier era in 
which there was more or ample parliamentary 
time for debate and resolution of reform 
suggestions on the part of individual par- 
liamentarians. These days there seems to be 
ever diminishing parliamentary time for such 
purposes. The Commission believes that it 
could be, and ought to be, of service in 
studying and assessing the law’s undue 
pressures or laxities which are identified by 
constituents to their parliamentarians. In 
evident cases of misunderstanding or malad- 
ministration, of course, the rdle of a Member 
of Parliament on behalf of disaffected con- 
stituents is well known and _ efficacious: 
indeed, the Commission must frequently refer 
such persons to their M.P. It is obvious that not 
every such complaint about the law’s flaws 
will be meritorious, but we are convinced that 


parliamentarians still hear a goodly number of 
valid ones, or complaints which are worth 
examining at least. 


The Law Reform Commission Act provides 
that the Commission 


may receive and consider any proposals for the 
reform of the law that may be made or referred to it 
by any body or person. 


Surely Members of Parliament and Senators 
representing their constitutents are not to be 
excluded from such a broad class of persons 
and organizations as are described in the 
statute. 


The independence of the Commission, 
however, requires that it be not seen or 
suspected to be — and that in verity it be not 
— the client of any politically partisan group. 
The Law Reform Commission, even though it 
functions in a highly political forum, must be 
scrupulously non-partisan. Accordingly, the 
Commission has invited parliamentarians, on 
a multi-partisan — and therefore non-partisan 
— basis, to refer to us those matters of law 
reform which may require extensive research 
and for which (if the proposal be meritorious) 
there is insufficient parliamentary time for an 
individual member to bring to a disposition in 
Parliament. The Commission believes that in 
this way it could respond to the need for 
modernizing our laws without usurping, but 
rather by complementing, the rdle of the 
parliamentarian. 


O Task Force on Legislative Drafting 


Work in this area proceeds as time permits 
in the manner described in the Commission’s 
Sixth Annual Report. 
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0 Relationships with the Public 


The Law Reform Commission Act exacts 
that the head office of the Commission be 
located in the National Capital Region and 
yet, it suffers by contrast with provincial law 
reform agencies, because of mutual lack of 
accessibility to and with the vast public which 
the Commission serves. 


The Commission maintains a_ regional 
office in Montréal in order palpably to 
accommodate its mandate regarding the 
bi-jural nature of our country, but there are no 
other regional offices. With the statutory 
termination of the office of Part-time Commis- 
sioners two years ago, there are now no 
Commissioners who are resident in any region 
other than the National Capital Region and 
the City of Montréal. 


There may well be good reason for this 
state of affairs, but there is equally good 
reason for Commissioners and staff to attend 
various events related to the work of the 
Commission which occur from time to time 
throughout Canada. An isolated Law Reform 
Commission cannot very well discharge its 
statutory mandate. Accordingly, the Commis- 
sioners personally respond to as many re- 
quests to speak to groups or participate in 
panel discussions on the law across Canada as 
time permits. Evidently, positive response 


cannot be accorded to every such invitation 


because of either pressure of duties or value to 
the taxpayer who ultimately pays the bill. 
Although personal presence in various com- 
munities is most important in building up the 
Commission’s credibility, we are also explor- 
ing more extensive methods of generating 
public response to reform proposals through 
the means of interviews broadcast by radio 


and television. Such a process is really 
bi-lateral, and has proved to be highly useful 
in the case of at least one provincial law 
reform commission. Clearly, in order to obtain 
public awareness of, and response to, its 
tentative reform recommendations, the Com- 
mission needs to publicize them. 


O Relationships with Other 
Law Reform Agencies 


All law reform organizations with whom 
we have contact have been invariably most 
cordial and helpful to us. It makes good sense 
to take full advantage of the work of other law 
reform bodies in Canada, and abroad. Such 
organizations, of course, are immersed in their 
own particular priorities no less than the Law 
Reform Commission of Canada. Because 
those divergent priorities in each jurisdiction 
are intensely important, the interests of 
various law reform agencies will necessarily 
and properly not coincide at any particular 
moment. However, full advantage of the work 
of others is always offered, and gratefully 
taken whenever possible. 


In August, 1977, a conference of the law 
reform organizations of the Commonwealth 
was held at Marlborough House in London, 
United Kingdom. Mr. Justice Lamer, Mr. 
Muldoon, Mr. Baudouin, Dr. La Forest and 
Mr. E. F. Ryan attended the conference as 
representatives of the Law Reform Commis- 
sion of Canada. Representatives of the law 
reform bodies of several provinces of Canada 
were also in attendance. As a result of the offer 
of our cooperation extended to other law 
reform agencies of the Commonwealth by Mr. 
Justice Lamer, we were pleased to arrange for 


26 


a research internship at this Commission’s 
premises on the part of Mr. Errol Chase of 
the Department of the Attorney General of 
Barbados. 


O Visitors 


In addition to the various knowledgeable 
consultants who honour us from time to time 
by their attendance to provide expert help in 
our work, the Commission receives visits by 
notable personages from other countries. 
During the year under review, we have been 
honoured to receive the following persons 
(listed in alphabetical sequence) at the Com- 
mission: 


© Ms. Nana Araba Apt, Attorney Gener- 
al’s Department, Accra, Ghana; 


© Prof. Koichi Bai, Metropolitan Univer- 
sity, Tokyo, Japan; 

Oo Mrs. Yolande Bannister, Chief Par- 
liamentary Counsel, Barbados; 


o Mr. B. James Cameron, Deputy Secre- 
tary of Justice, Law Reform Commis- 
sion, New Zealand; 


Oo Mr. W. Cheong, United Nations; 


© Dr. David A. Frankel, Deputy Legal 
Adviser to the Minister of Health, Israél; 


o M. Alain Peyrefitte, Minister of Justice 
and Keeper of the Seals, France; 


© Dr. Alex Robertson, visiting Professor, 
Edinburgh University; 


© Dr. H. W. Tambia, Q.C., High Commis- 
sioner for Sri Lanka; 


oO Mr. Justice J. N. K. Taylor, High Court, 
Accra, Ghana; 


© Hon. D. S. Thompson, Minister of 
Justice, New Zealand, accompanied by 


Hon. Dean J. Eyre, High Commissioner 
for New Zealand; 


© Mr. Tan Teow Yeow, Deputy State 
Counsel of Singapore; 


© Mr. Justice Howard Zelling, Chairman, 
Law Reform Committee of South 
Australia. 
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Appreciation and 
Acknowledgments 


The Commission greatly prizes the coop- 
eration and help which it is accorded by the 
many persons and organizations whom it 
consults. In this context, it is fitting to make 
particular mention of those whom the Com- 
mission most frequently importunes for ad- 
vice: The Canadian Bar Association and its 
various sections; the Canadian Association of 
Chiefs of Police and, in particular, its Law 
Amendments Committee; the Canadian 
Nurses Association; the Canadian Hospital 
Association; the Canadian Medical Associa- 
tion; various members of the Solicitor Gener- 
al’s Department; various members of the 
Department of Justice; and in particular, the 
previous Deputy Minister of Justice, Donald S. 
Thorson, Q.C. and his successor in office, 
Roger Tassé, Q.C. 
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APPENDIX A 


REPORTS OF THE LAW REFORM COMMISSION OF CANADA 


Subject Date Legislative 
Submitted Implementation 

1. Evidence December 19, 1975 

2. Guidelines on Dispositions February 6, 1976 


and Sentencing in the 
Criminal Process 


3. Our Criminal Law March 25, 1976 
4. Expropriation April 8, 1976 
5. Mental Disorder in the April 13, 1976 


Criminal Process 


6. Family Law May 4, 1976 
7. Sunday Observance May 1971976 
8. Exigibility to Attachment December 19,1977 


of Remuneration Payable 
by the Crown in Right of 
Canada 


9. Criminal Procedure — Part |: February 23, 1978 
Miscellaneous Amendments 
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APPENDIX B 


PUBLICATIONS AND RECOMMENDATIONS JUDICIALLY NOTED 


CRIMINAL LAW 


Diversion 


Oak aVv, omnes, (1975) 2p.G_GG. (20)8256, 
al pre2o7 (Ont Div Gr) 


Mental Disorder 


Oni WVemidavinounr. (1.977). 1G. Cad) 
BOMB EG Provect) 

Oo R. v. Rabey, (1978), 79 D.L.R. (3d) 414; 
371E:G.Gy (2d) 461-40 GRINS 3460017 
ORR (2d) TiOnts eA?) 

OTR Va OIMNDSON LOT), 77. (Oe Reach) 
5O7 Aas 5e C.CCrOd): 337. (@Ontae a) 
(N97 7VAG- OLR (20dy129 at 151 


Plea Bargaining 


© RaveWood,,(1976)/22 WiWAR. Io 26 
GEC. Od00 (Alta €7A}) 


Sentencing 


oR. v. Earle, (1975), 8 A.P.R. 488 (Nfld. 
Dist. Ct.) 

© R. v. Groves, (1977), 39 C.R.N.S. 366; 
JOD eRe (Bay 567 CCG. (2ajiao9 
(Ont. H.C.) 17 O.R. (2d) (Ont. H.C.) 

OUR Ve Jones, (1975) 925-66: C.. (2d). 256 
(One DiveG) 

© R. v. Macleod, (1977) 32 C.C.C. (2d) 
SISINS S.C.) 
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ORS v. Melay; (1976), 19 A.P-Re 135 
(N.S.C.A.) 

Oo R. v. Shand, (1976), 64 D.L.R. (3d) 626 
(OntsGor Ct) 1 1_O:Rs ZaOntsCorGe) 

© Turcotte c. Gagnon, (1974), R.P.Q. 309 
atolls, 

© R. v. Wood, (1976), 2 W.W.R. 135, 26 
CE’ C.(2d) TOOAltaz Gr) 

OR. v. Zelensky, (1977), 1 W.W.R. 155 

(Man. C.A.) 

R. v. Zelensky, (1978), 3 W.W.R. 693; 2 

CaRkasd) 1071S CG) 


O 


Strict Liability 


© Hilton Canada Ltd. v. Gaboury (juge) et 
al. (1977) C.A. 108 

© R. v. Sault Ste. Marie, (1978), 3 C.R. (3d) 
B02 TN Re 2951S CG) 


CRIMINAL PROCEDURE 


Pre-Trial 


© R. v. Mastroianni, (1976), 36 C.C.C. 
(2d) 97 (Ont. Prov. Ct.) 


EVIDENCE 


OF Re VARNE © (1977) A277 DIRE CdSe 
(B.C. Prov. Ct., Fam. Div.) 


© R. v. Cronshaw and Dupon, (1977) 33 © Gagnon v. Dauphinais, (1977), C.S. 352 


eC. (20)-183 (Ont, Prov: Ct.) O Marcus v. Marcus, (1977), 4 W.W.R. 
© R. v. Stratton, (1978), unreported (Ont. 458 (B.G.C-A.) 
C.A.) © Reid v. Reid, (1977), 67 D.L.R. (3d) 46; 


25 RAS 209 NOntoDive Gt). (1976n 11 
O.R. (2d) 622 at 628 


FAMILY LAW © Rowe v. Rowe, (1976), 24 R.F.L. 306 
(B:ES42)) . 
© Re Dadswell, (1977), 27 R.F.L. 214 © Wakaluk v. Wakaluk, (1977), 25 R.F.L. 
(Ont Prov: Ct) 292 (Sask. C.A.) 
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APPENDIX C 


PUBLICATIONS ISSUED DURING FISCAL YEAR 1977-1978 


Reports to Parliament 


Report on the Exigibility to Attachment of 
Remuneration Payable by the Crown in 
Right of Canada 

Report on Criminal Procedure — Part 1: 
Miscellaneous Amendments 


Working Papers 


Working Paper 18 — Federal Court 

Working Paper 19 - Theft and Fraud 

Working Paper 20 — Contempt of Court 

Working Paper 21 — Payment by Credit 
Transfer 
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Administrative Law Series Study Papers 


The National Energy Board 
The Federal Court Act 


General 


Annual Report 1976-1977 


APPENDIX D 


CONSULTANTS AND RESEARCH PERSONNEL 
FOR THE WHOLE OR PART OF THE YEAR UNDER REVIEW 


ATRENS, Jerome, B.A., B.C.L. 

BECKER, Calvin A., B.A., LL.B., LL.M. 

BROOKS, Neil, B.A., LL.B. 

CASTEL, Jean-Gabriel, LL.L., J.D., S.J.D. 

CHASE, Errol DaCosta, B.A., Barrister- 
at-Law, England, Certificate in 
Legislative Drafting (Univ. of Ottawa) 

CEN ILE, Francois, BiAw Low. DIES. 

GOREN David S..8.S¢. \LL.B. 

COTE-HARPER, Giséle, B.A., LL.L., LL.M. 

CRAIG, Ellis, B.A., LL.B. 

CRANE, BrianA., B.A., LL.B. 

DILLON, Janice R., B.A., LL.B. 

DOOB, Anthony N., B.A., Ph.D. 

DUPUIS, Richard, LL.L 

EAKINS, Gary, LL.B., LL.M. 

EDDY, Howard R., BrAy J.D. 

ELTON, Tanner, B.A., LL.B., LL.M. 

FERGUSON, Gerard A., B.A., LL.B., LL.M. 

FITZGERALD, Patrick J., M.A., Barrister- 
at-Law, England 

FORTIN, Jacques, B.A., LL.L., D.E.S., LL.D. 

FRANCOEUR, Henri, former Deputy 
Director of Police, Laval and former 
Inspector-Detective, Montréal Police 

FRANSON, Robert T., B.E.P., J.D. 

GOLDMAN, Marvin R., M.D., F.R.C.P.(C) 

GRAHAM, Arthur A. O., B.A. 

GREENSPAN, Edward L., B.A., LL.B. 

ISSA Supierre, Ban b.Ph., LLL BD-E:S., 
Ph.D. 

JOHNSTON, C. Christopher, LL.B. 

JONES, C. Stanley, M.A. 
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JONES, G. Norman, B.A., Chief 
Superintendent (Retired), former Director of 
Protective Policing, R.C.M.P. 

KELLEHER, Stephen F. D., LL.B. 

KEYSERLINGK, Edward W., B.A., B.Th., L.Th., 
SiSile 

LASVERGNAS-GREMY, Isabelle, D.E.S. 

LEADBEATER, J. Alan, B.A., LL.B. 

MANNING, Morris, LL.B. 

MARVIN, Charles A., B.A., J.D., M.Comp.L. 

McFADYEN, Joanna bey BA LEB. 

MORR, Johann W., Ph.D. 

MYERS, Edward R., M.A. 

OXNER, Sandra E., Judge of the 
Nova Scotia Provincial Magistrate Court 

PROULX, Jeanne, B.A., LL.L. 

RATUSHNY, Edward J., B.A., LL.B. (Sask.), 
LL.M. (L.S.E.), LL.M. (Mich.) 

RIOUX, Marcia H., B.A., M.A. 

ROBERTS, Darrell, B.A., LL.B., LL.M. 

RYAN, Edward F., B.A., LL.B., LL.M. 

SCHWAB, W. J., B.A. 

SHEARING, Clifford D., B.Soc.Sci., M.A., 
Phas 

SEAYTON? Phillip, BAY BG EMrA: 

SPARER, Michel, LL.L. 

STENNING, Philip C., B.A., LL.M. 

STUART, Donald R., B.A., LL.B. 

TURNER, R. Edward, B.A., M.D., D.Psych., 
FeAtP ACP ECR GPA) 

WALKER, David, B.A., B;Comm., LL.M. 

WALKER, Douglas C., Ph.D. 

WATKINS, Gaylord, B.Sc., LL.B., LL.M. 

YAROSKY, Harvey W., B.A., B.C.L. 
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